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Judgment 
 

The parƟes are as indicated in the aƩached List of ParƟes 
 

Main Text of Judgment 
 

1. The appeal is dismissed. 
2. The appellants shall bear the costs of the appeal. 

 
Facts and Reasons 

 
I Purpose of the Appeal 

 

1. To reverse the prior instance judgment. 

2. The appellee to pay each of the appellants 1,000,000 yen, along with interest of 5 

percent per annum from April 13, 2021 unƟl payment is completed. 

 

II Factual Background, etc. (Hereinafter, abbreviations [indicated in Gothic type at first 
mention] follow the prior instance judgment unless otherwise specified.) 

 

1. Summary of the Claim  

 

In this case, the appellants, who wish to uƟlize the legal marriage system with persons 
of the same legal gender, claim that the various provisions of the Civil Code and the 
Family Register Act (hereinaŌer the “Provisions”) that limit access to the current legal 
marriage system to persons of legally opposite sexes (hereinaŌer simply “persons of the 
opposite sex”; persons of the same legal sex are simply “persons of the same sex”) 
violate ArƟcle 24, Paragraphs 1 and 2, and ArƟcle 14, Paragraph 1 of the ConsƟtuƟon of 
Japan (hereinaŌer the “ConsƟtuƟon”). Despite the existence of such consƟtuƟonal 
violaƟons, the appellants contend that the appellee has, without jusƟfiable reason, 
failed over a long period of Ɵme to fulfill its obligaƟon to enact legislaƟve measures 
enabling marriage between persons of the same sex, and that such failure should be 
evaluated as unlawful under ArƟcle 1, Paragraph 1 of the State Redress Act. On this basis, 



the appellants seek from the appellee, pursuant to the same paragraph, payment of 
compensatory damages for emoƟonal distress in the amount of 1,000,000 yen to each 
appellant, together with delay damages calculated at the rate of 5% per annum as 
prescribed by the Civil Code prior to its amendment by Act No. 44 of 2017, from April 
13, 2021, the date of service of the complaint, unƟl payment has been made in full. 

 
The prior instance court dismissed all of the appellants’ claims, and the appellants filed 
this appeal. 

 

2. Undisputed Facts, Issues, and Parties’ Arguments Concerning the Issues 

 
As set forth below, the prior instance judgment is parƟally supplemented, and the 
appellants’ addiƟonal arguments in the present instance are added in paragraph 3. The 
remainder is as stated in SecƟon II 1. and 2. of the “Facts and Reasons” of the prior 
instance judgment, which is hereby incorporated by reference (however, “same-sex 
couples, etc.” and “opposite-sex couples” shall be read as “couples consisƟng of persons 
of the same sex” and “couples consisƟng of persons of the opposite sex,” respecƟvely). 
HereaŌer, the undisputed facts pertaining to the above citaƟon shall be referenced using 
the item numbers from SecƟon II 1. of the “Facts and Reasons” of the prior instance 
judgment, such as “Undisputed Fact (1),” and the appellants’ arguments pertaining to 
the above citaƟon shall be referenced using the item numbers from SecƟon II 2. of the 
original judgment, such as “Appellants’ Argument (1) A.” 
 

(Amendment of the Prior Instance Judgment) 
 
(1) The portion from the beginning of line 14 to the end of line 24 on page 4 of the 

prior instance judgment shall be amended as follows: 
 
“B. Sexual orientaƟon refers to the direcƟonality of a person’s romanƟc or sexual 
aƩracƟon - whether it is directed toward the opposite sex or the same sex, both sexes, 
or not toward any sex at all. 
 
This sexual orientaƟon is categorized as: (i) directed toward the opposite sex, (ii) directed 
toward the same sex, (iii) directed toward both sexes, (iv) where sex is not significant to 
the individual, or (v) directed toward none. Individuals possessing the sexual orientaƟon 
listed in (i) through (iv) are respecƟvely referred to: (i) ‘heterosexual,’ (ii) ‘homosexual,’ 
‘gay’ (for those whose physical sex is male) or ‘lesbian’ (for those whose physical sex is 
female), (iii) ‘bisexual,’ and (iv) ‘pansexual.’ 
 
Furthermore, gay, lesbian, bisexual, pansexual, and transgender individuals are 
someƟmes collecƟvely referred to as ‘sexual minoriƟes.’ They are also someƟmes called 
‘LGBT’ using the iniƟal leƩers of their respecƟve English terms. AddiƟonally, to include 
people not fully represented by ‘LGBT’ alone, the term ‘LGBTQ’ is someƟmes used, 
adding a ‘Q’ at the end (Appellants’ Evidence A4-1-2, 24, 34, 134, 578).” 



 
(2) At the end of line 1 on page 5 of the prior instance judgment, a line break shall 

be inserted and the following shall be added: 
 
“D. According to various surveys conducted in 2015 or 2016 by the Dentsu Diversity 
Lab (an organizaƟon within Dentsu Inc.), LGBT Research InsƟtute. Inc. (Hakuhodo DY 
Group), and the Japanese Trade Union ConfederaƟon, the proporƟon of sexual 
minoriƟes in Japan is esƟmated to be between 4.9% and 7.6% of the populaƟon. Based 
on this, even a simple calculaƟon using Japan’s total populaƟon in May 2023 suggests 
that at least approximately 6 million to 9.4 million sexual minoriƟes live in Japan 
(Appellants’ Evidence A578, 579).”  
 

3. Appellants’ Supplementary Arguments in the Present Instance 

 
In the present instance, the appellants made the following supplementary arguments 
(hereinafter cited using the following item numbers, e.g., “Appellants’ Supplementary 
Argument (1) A.”). 

 

(1) Primary Argument 

 
As outlined in A. to C. below, ArƟcle 24, Paragraphs 1 and 2, and ArƟcle 14, Paragraph 1 
of the Constitution: (i) guarantee a system that protects the inƟmate relaƟonships 
between persons of the same sex as “marriage”; that is, guarantee access to the 
insƟtuƟon of marriage, and (ii) guarantee access to the exisƟng legal marriage system 
established under the Provisions as such a marriage system. Therefore, by denying 
persons of the same sex access to the current legal marriage system, the Provisions are 

inconsistent with―and violate―the aforemenƟoned consƟtuƟonal provisions. 

 
A. Argument Regarding Conformity with Article 24, Paragraph 1 of the Constitution 
 
ArƟcle 24, Paragraph 1 of the ConsƟtuƟon, together with Paragraph 2, was enacted to 
eliminate the constraints imposed under the Meiji Civil Code, which discriminated 
between men and women and parƟcularly restricted women’s freedom to marry. Its 
purpose was to thoroughly apply the fundamental principles of the current 
ConsƟtuƟon— “individual dignity” and “equality under the law”—to marriage and the 
family system as well. 
 
With respect to persons of the same sex, even if they were not regarded as subjects 
capable of entering into marriage at the Ɵme the ConsƟtuƟon was enacted, subsequent 
advances in scienƟfic knowledge and changes in social norms have fundamentally 
undermined the so-called “heterosexual norm” underlying such views. It is now 
understood that sexual orientaƟon and gender idenƟty beyond heterosexuality and 
cisgender idenƟty are natural expressions of human sexuality. Furthermore, the principle 
that discriminaƟon based on gender idenƟty or sexual orientaƟon (hereinaŌer referred 



to as “gender idenƟty, etc.”) is impermissible has become an established legal norm. 
Consequently, it has come to be recognized that persons of the same sex, like persons of 
the opposite sex, are capable of forming relaƟonships that can fulfill the “essence of 
marriage.” While the marriage system has the funcƟon of nurturing and protecƟng the 
next generaƟon, not all persons of the opposite sex who marry perform this funcƟon. 
Conversely, when choosing to raise children, persons of the same sex can fulfill parental 
responsibiliƟes just as the persons of the opposite sex do. Thus, persons of the same sex 
are fundamentally no different from persons of the opposite sex in their capacity to form 
relaƟonships fulfilling the “essence of marriage” and in their ability to perform the 
funcƟon of nurturing and protecƟng the next generaƟon. 
 
Given this, interpreƟng ArƟcle 24, Paragraph 1 of the ConsƟtuƟon in light of its original 
intent and in a contemporary manner logically leads to the conclusion that the terms 
“both sexes” and “husband and wife” should be read as “both parƟes.” Consequently, 
this provision should be understood as guaranteeing marriage as a free union between 
individuals, regardless of gender, not limited to those who are in a legal male-female 
relaƟonship. Therefore, this provision is directly applicable to persons of the same sex. 
Even if, based on its wording, the provision were considered not to apply directly to 
persons of the same sex, it should, in light of the original intent for which it was enacted, 
at least be applied by analogy. 
 
As such, since ArƟcle 24, Paragraph 1 of the ConsƟtuƟon applies to persons of the same 
sex, it naturally requires that access to the current legal marriage system, established in 
accordance with the demands of the provision, be guaranteed for persons of the same 
sex as well. 
 
Therefore, the Provisions violate ArƟcle 24, Paragraph 1 of the ConsƟtuƟon in that they 
do not permit persons of the same sex to access the current legal marriage system at all. 
 
B. Arguments Regarding Conformity with Article 24, Paragraph 2 of the Constitution 
 
ArƟcle 24, Paragraph 2 of the ConsƟtuƟon sƟpulates that laws concerning “marriage and 
family,” including “the choice of spouse,” must be enacted based on the fundamental 
principles of the ConsƟtuƟon: “individual dignity” and “equality under the law.” 
Moreover, in relaƟon to its wording, as compared with Paragraph 1 of the same ArƟcle, 
Paragraph 2 permits a more flexible understanding of its scope of applicaƟon. Therefore, 
even if Paragraph 1 does not apply directly based on its wording, Paragraph 2 should be 
applied directly or by analogy, and an independent review under Paragraph 2 is required. 
 
Further, marrying the person one wishes to marry, forming a legal family status, being 
granted appropriate legal effects, and obtaining public cerƟficaƟon through naƟonal 
insƟtuƟons consƟtutes a significant personal interest. Given that such a significant 
personal interest is constrained by factors like gender idenƟty, etc.—which individuals 
cannot readily alter—the consƟtuƟonality under ArƟcle 24, Paragraph 2 should be 



reviewed under strict scruƟny. 
 
The original intent of ArƟcle 24, Paragraph 2 of the ConsƟtuƟon is to guarantee the 
freedom to marry and access to the marriage system for relaƟonships that fulfill the 
“essence of marriage.” Persons of the same sex are also capable of building relaƟonships 
that fulfill the “essence of marriage” and can fulfill parental responsibiliƟes. Changes in 
scienƟfic knowledge and social condiƟons since the ConsƟtuƟon’s enactment have led 
to the recogniƟon that sexual orientaƟon and gender idenƟty beyond heterosexuality 
and cisgender idenƟty are natural expressions of human sexuality. Legal norms have 
been established that discriminaƟon based on gender idenƟty, etc. must not be 
permiƩed, and the understanding that persons of the same sex should be treated 
equally to persons of the opposite sex has become widespread. Important personal 
interests of persons of the same sex are restricted by the denial of access to the marriage 
system, and the scope of such impact is broad. In light of the foregoing circumstances, 
denying persons of the same sex access to the marriage system violates the “individual 
dignity” under ArƟcle 24, Paragraph 2. 
 
On the other hand, the existence of tradiƟonal values or opposing opinions cannot 
consƟtute circumstances sufficient to jusƟfy the conclusion that denying persons of the 
same sex access to the marriage system does not violate the “individual dignity” under 
ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. This is because it is difficult to conceive of 
any countervailing interests that would be infringed upon by recognizing marriage 
between persons of the same sex. 
 
The prior instance judgment, noƟng that other countries have introduced systems 
similar to marriage such as PACS, statutory cohabitaƟon, and partnership systems non-
equivalent or equivalent to marriage in its funcƟonality, states that whether to permit 
access to the marriage system or to limit it to a marriage-like system is within the 
discreƟon of the NaƟonal Diet. However, a marriage-like system cannot be grounded in 
“individual dignity” required by ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. The current 
legal marriage system can be applied to persons of the same sex as it stands simply by 
making technical adjustments, such as revising terms premised on spouses being 
persons of the opposite sex so as to encompass persons of the same sex. Establishing a 
separate marriage system for persons of the same sex would effecƟvely label them as 
unequal to, and inferior to, persons of the opposite sex, which is impermissible in light 
of “individual dignity.” 
 
Therefore, ArƟcle 24, Paragraph 2 of the ConsƟtuƟon requires the current legal marriage 
system to encompass persons of the same sex, and the Provisions, which deny persons 
of the same sex access to the current legal marriage system, violate this paragraph. 
 
C. Argument Regarding Conformity with Article 14, Paragraph 1 of the Constitution 
 
Under the Provisions, persons of the opposite sex can marry and naturally enjoy the 



benefits thereof, whereas persons of the same sex cannot marry and are deprived of 
such benefits. The prior instance judgment stated that the Provisions do not violate 
ArƟcle 14, Paragraph 1 of the ConsƟtuƟon “since ArƟcle 24, Paragraph 1 of the 
ConsƟtuƟon is understood to guarantee (at least at the present stage) marriage between 
persons of the opposite sex (and the freedom thereof) only, and differenƟal treatment 
in accordance with ArƟcle 24, Paragraph 1 of the ConsƟtuƟon cannot be interpreted as 
violaƟng ArƟcle 14, Paragraph 1 of the ConsƟtuƟon, which is another provision within 
the same ConsƟtuƟon.” However, ArƟcle 24, Paragraph 1 is not a provision intended to 
limit the scope of guarantee of marriage to persons of the opposite sex. It does not 
negate the applicaƟon of mulƟple layers of guarantees, such as those provided by ArƟcle 
14, Paragraph 1, which establishes the fundamental principles of “individual dignity” and 
“equality under the law.” In this case, the issue concerns differenƟal treatment affecƟng 
important personal interests, based on aƩributes that are difficult for individuals to 
choose or change. Therefore, strict scruƟny for compliance with ArƟcle 14, Paragraph 1 
is warranted. Regardless of whether ArƟcle 24 applies, the DisƟncƟon raises a quesƟon 
of violaƟng ArƟcle 14, Paragraph 1. Moreover, given that it is difficult to conceive of any 
countervailing interest infringed upon by recognizing marriage between persons of the 
same sex, “tradiƟonal concepƟons of marriage” cannot serve as a reasonable basis to 
jusƟfy the DisƟncƟon. 
 
Since the DisƟncƟon is based on elements such as gender idenƟty, etc. and legal 
gender—factors that cannot be easily chosen or changed by one’s own will—it must be 
reviewed with consideraƟon that it falls under the enumerated grounds set forth in the 
laƩer part of ArƟcle 14, Paragraph 1 of the ConsƟtuƟon. 
 
Because persons of the same sex cannot uƟlize the marriage system, their relaƟonship 
with their partner is not recognized as legiƟmate nor are they treated as “families” 
consƟtuƟng society. The failure to grant persons of the same sex the public cerƟficaƟon 
of their status and the corresponding legal standing means that they cannot obtain the 
same social recogniƟon (the societal acknowledgment that their relaƟonship is a 
“legiƟmate relaƟonship” recognized by the state) as married persons of the opposite sex. 
This is itself a significant disadvantage. Furthermore, persons of the same sex cannot 
enjoy any of the individual legal effects conferred by marriage. AddiƟonally, in social life, 
they face differenƟal treatment compared with persons of the opposite sex as they are 
not legally recognized as “spouses” or “family” in maƩers such as access to medical 
informaƟon or the ability to provide consent for surgery. Thus, persons of the same sex 
suffer a wide range of disadvantages due to their inability to access the marriage system, 
and the degree of such disadvantages is extremely severe. 
 
Moreover, since the enactment of the current ConsƟtuƟon, societal condiƟons have 
evolved, resulƟng in a fundamental shiŌ in the understanding of gender idenƟty, etc. It 
is now widely recognized that sexual orientaƟon and gender idenƟty beyond 
heterosexuality and cisgender idenƟty are natural expressions of human sexuality. 
Furthermore, norms prohibiƟng discriminaƟon based on gender idenƟty, etc. and 



related factors have been established domesƟcally. Consequently, it has become broadly 
accepted that persons of the same sex should be treated on an equal fooƟng with 
persons of the opposite sex under the marriage and family systems. 

 
In light of the above, there is no room to find a reasonable basis for the DisƟncƟon. 

 
There is no essenƟal difference between persons of the opposite sex and persons of the 
same sex in their capacity to form relaƟonships fulfilling the “essence of marriage” and 
to fulfill parental responsibiliƟes. Persons of the same sex must be accorded equal social 
respect as persons of the opposite sex, and there are no obstacles to applying individual 
provisions. Therefore, to resolve the violaƟon of ArƟcle 14, Paragraph 1 of the 
ConsƟtuƟon caused by the DisƟncƟon, it is required to encompass persons of the same 
sex within the current legal marriage system, as demanded by ArƟcle 14, Paragraph 1 of 
the ConsƟtuƟon. 
 
Therefore, the Provisions, which deny persons of the same sex access to the current legal 
marriage system, violate ArƟcle 14, Paragraph 1 of the ConsƟtuƟon. 
 

(2) Supplementary Argument 1 

 
ArƟcle 24, Paragraph 1 of the ConsƟtuƟon currently guarantees the freedom to marry to 
persons of the same sex. Furthermore, Paragraph 2 of the same arƟcle requires the 
establishment of a marriage system accessible by persons of the same sex, regardless of 
whether Paragraph 1 applies to them. Furthermore, the DisƟncƟon—permiƫng only 
persons of the opposite sex to access the marriage system while denying it to persons of 
the same sex—lacks raƟonal basis under ArƟcle 14, Paragraph 1 of the ConsƟtuƟon. This 
is because persons of the same sex are not fundamentally different from persons of the 
opposite sex in terms of fulfilling the “essence of marriage” and being capable of fulfilling 
parental responsibiliƟes. 

 
Therefore, the Provisions that deny persons of the same sex access to the marriage 
system, including the current legal marriage system, or the absence of legislaƟon 
guaranteeing access to the marriage system, violate the aforemenƟoned provisions of 
the ConsƟtuƟon. 
 

(3) Supplementary Argument 2 

 
ArƟcle 24, Paragraphs 1 and 2 of the ConsƟtuƟon guarantees persons of the same sex 
access to the family system, including the marriage system, and impose an obligaƟon on 
the legislature to establish such a system. Furthermore, the DisƟncƟon—which permits 
access to the family system only for persons of the opposite sex while denying it to 
persons of the same sex—cannot be jusƟfied from the perspecƟve of ArƟcle 14, 
Paragraph 1 of the ConsƟtuƟon. 
 



Therefore, the Provisions, which deny persons of the same sex any access to the family 
system at all, including the current legal marriage system, or the absence of legislaƟon 
guaranteeing access to the family system, violate the above provisions of the 
ConsƟtuƟon. 
 

(4) Claims under the State Redress Act 

 
As stated in (1) to (3) above, the Provisions are unconsƟtuƟonal. Therefore, the 
legislaƟve inacƟon by NaƟonal Diet members—failing to enact necessary legislaƟon to 
correct these consƟtuƟonal violaƟons, including amending or repealing the Provisions—
is assessed as unlawful for the purposes of ArƟcle 1, Paragraph 1 of the State Redress 
Act, as explained in A. and B. below. 
 
A. The Obvious Unconstitutionality 
 
In this case, the requirement for obvious unconsƟtuƟonality is saƟsfied if it is clear to 
the NaƟonal Diet that “important personal interests linked to marriage and family 
formaƟon are being restricted without reasonable jusƟficaƟon” and that a “certain 
legislaƟve measure to correct this situaƟon is absolutely necessary,” due to persons of 
the same sex being unable to marry and being placed in a state where they have no legal 
protecƟons as a family. 
 
At the latest, the existence of the consƟtuƟonal violaƟons became apparent to the 
NaƟonal Diet at the following points in Ɵme: 
 
a. 2008 
 
As evidenced in a series of events beginning with the 1997 Tokyo High Court ruling in the 
Fuchu Seinen-no-ie Case and culminaƟng in the adopƟon of the United NaƟons 
DeclaraƟon on Sexual OrientaƟon and Gender IdenƟty (Appellants’ Evidence A279; 
hereinaŌer, unless otherwise specified, including sub-numbers) in December 2008, by 
no later than 2008 the NaƟonal Diet had clearly recognized that restricƟons on rights 
and benefits based on gender idenƟty, etc., as well as discriminaƟon on such grounds, 
are impermissible under both domesƟc law and internaƟonal law. 
 
b. June 2019 
 
In June 2019, based on the recogniƟon that it was required by the fundamental 
principles of the ConsƟtuƟon, namely “individual dignity” and “equality under the law,” 
opposiƟon parƟes submiƩed a bill to the NaƟonal Diet to amend the Civil Code to enable 
marriage between persons of the same sex. 
 
 
 



c. June 2023 
 
In June 2023, the legislature enacted the Act on PromoƟon of Public Understanding of 
Diversity in Sexual OrientaƟon and Gender IdenƟty (hereinaŌer referred to as the “LGBT 
Understanding PromoƟon Act”). This legislaƟon clarified that discriminaƟon based on 
sexual orientaƟon or gender idenƟty is impermissible within Japan’s legal system and, 
above all, that sexual minoriƟes are to be respected as irreplaceable individuals. 
 
d. A certain point prior to the conclusion of oral arguments in this case 
 
In this case, facts substanƟaƟng that the consƟtuƟonal violaƟons have been obvious to 
the NaƟonal Diet have conƟnued to emerge intermiƩently since June 2023. The 
accumulaƟon of these facts has further heightened the obviousness of the consƟtuƟonal 
violaƟons. 
 
B. The Prolonged Inaction 

 
Given that the situaƟon, idenƟfied as unconsƟtuƟonal in the judgments of related 
lawsuits, results in a serious infringement of rights and interests—namely, the 
deprivaƟon of the important personal interest of living in accordance with one’s gender 
idenƟty, etc.—and considering the broad scope of its impact, as well as the fact that 
some persons of the same sex who wish to marry are elderly or have illnesses, urgent 
acƟon is required. 
 
On the other hand, there are no legislaƟve technical difficulƟes or special circumstances 
that would make it difficult to amend the law to correct this unconsƟtuƟonal situaƟon. 
Despite opposiƟon parƟes submiƫng bills at least twice, the government and ruling 
parƟes have refused to respond without any reasonable jusƟficaƟon, repeatedly 
allowing opposiƟon-submiƩed bills to lapse without even entering deliberaƟon. 
Consequently, in the NaƟonal Diet, a situaƟon has persisted in which no construcƟve and 
substanƟve deliberaƟons on procedures to remedy consƟtuƟonal violaƟons have ever 
been taken place, and there is no prospect of this situaƟon improving in the foreseeable 
future. 
 
Upon comprehensive consideraƟon of these circumstances, in this case, it is evident 
that, at the latest by the Ɵme the oral arguments in this lawsuit were concluded, the 
delay has exceeded a reasonable period allowed for the legislature, and there has been 
a prolonged period of inacƟon. 
 
III Established Facts 
 
In addiƟon to the premise facts cited above, based on the evidence listed below, the 
enƟrety of the arguments presented, and publicly known facts, the following facts are 
established (hereinaŌer cited using the following item numbers, e.g., “Established Fact 



(1)A.”). 
 

1. Changes in Medical and Social Evaluations Regarding Gender Identity, etc. 

 

(1) Gender Identity 

 
A. The Period When It Was Medically Evaluated as a Mental Illness 

 
Transgender individuals whose gender idenƟty did not correspond with their physical 
sex (Undisputed Fact (1)) were, in the past, medically evaluated as having a mental 
illness. In the field of psychiatry, unƟl around 1960, treatments were primarily 
administered with the aim of aligning gender idenƟty with physical sex, such as 
psychoanalyƟc therapy and aversion therapy using electroconvulsive shocks. However, 
such treatments were almost never successful. From around that period, against the 
backdrop of technological advances in surgery and the development of medical 
knowledge in the field of endocrinology, treatment approaches instead emerged that 
aimed to align physical sex with gender idenƟty (Appellant’s Evidence A24). 
 
In the field of psychiatry, an authoritaƟve reference that is globally consulted is the 
DiagnosƟc and StaƟsƟcal Manual of Mental Disorders (hereinaŌer referred to as “DSM”), 
published by the American Psychiatric AssociaƟon. In the third ediƟon published in 1980 
(hereinaŌer referred to as “DSM-III”; subsequent ediƟons are likewise abbreviated using 
Roman numerals), the diagnosƟc term “gender idenƟty disorder” was used for the first 
Ɵme, and was defined as cases among transgender individuals in which there is a strong 
sense of discomfort arising from the incongruence between gender idenƟty and physical 
sex (Undisputed Fact (1)A) (Appellant’s Evidence A24, A34, A297, A300). 
 
In addiƟon, in the field of psychiatry, the InternaƟonal StaƟsƟcal ClassificaƟon of 
Diseases and Related Health Problems (hereinaŌer referred to as “ICD”), published by 
the World Health OrganizaƟon (hereinaŌer referred to as “WHO”), is also an 
authoritaƟve disease classificaƟon system that is referenced worldwide. In the 10th 
ediƟon approved by the WHO in 1990 (hereinaŌer referred to as “ICD-10”; subsequent 
ediƟons are similarly abbreviated using numerals), an item enƟtled “Gender IdenƟty 
Disorder” (F64) was established as a subcategory under “Mental and Behavioral 
Disorders” (Appellant’s Evidence A24, A33-2). 
 

B. The Period When Medical Evaluations Were Reconsidered 
 

In the DSM-V published in 2013, the term “Gender IdenƟty Disorder” was changed to 
“Gender Dysphoria” (Appellant’s Evidence A24, A300). 

 
Similarly, in the ICD, the term “Gender IdenƟty Disorder” was changed to “Gender 
Incongruence” in the ICD-11, which was published in 2019 and came into effect in 2022. 
Gender incongruence was removed from the subcategory of “Mental and Behavioral 



Disorders” and reclassified under the subcategory of “CondiƟons Related to Sexual 
Health,” and thus came to no longer be regarded as a mental illness (depathologizaƟon) 
(Appellant’s Evidence A24). 

 
C. The Situation in Japan 

 
In Japan, transgender individuals had tradiƟonally been socially accepted in the field of 
performing arts and had played important roles as bearers of culture, as exemplified by 
onnagata (female roles) in kabuki. However, during the Taisho period, homosexuality 
was introduced as a “perverted sexual desire,” and as the percepƟon spread in society 
that heterosexuality was natural whereas homosexuality was pathological, transgender 
individuals came to be socially oppressed (Appellant’s Evidence A277, A299, A304). 
 
From around the 1990s, the term “gender idenƟty disorder” used in the DSM became 
widely disseminated. In May 1997, the Japanese Society of Psychiatry and Neurology 
published, in its “Report and RecommendaƟons Concerning Gender IdenƟty Disorder,” 
the “Guidelines for the Diagnosis and Treatment of Gender IdenƟty Disorder” 
(hereinaŌer referred to as “the Guidelines”). ThereaŌer, iniƟaƟves for treatment in 
conformity with these Guidelines spread in Japan as well (Appellant’s Evidence A24, 
A28). Treatment based on the Guidelines was intended to enhance the social 
adaptability of persons with gender idenƟty disorder and to improve their quality of life, 
based on the understanding that it is difficult to change one’s gender idenƟty through 
one’s own voliƟon (Undisputed Fact (1)C.). 
 
The Japanese Society of Psychiatry and Neurology made four revisions to the Guidelines. 
In August 2024, considering changes in the global medical evaluaƟon of “gender idenƟty 
disorder” (as menƟoned in B. above) and the Supreme Court ruling rendered in 2023 
(Supreme Court Case No. 993 of 2020 (Ku), Full Bench Ruling of October 25, 2023, 
Minshū Vol. 77, No. 7, p. 1792; hereinaŌer referred to as the “2023 Supreme Court 
Ruling,” the summary of which is set forth below in 2.(3)C.), the Ɵtle of the Guidelines 
was revised to the “Guidelines for the Diagnosis and Treatment of Gender Incongruence 
(5th EdiƟon).” 
 

(2) Sexual Orientation 

 
A The Period When It Was Medically Evaluated as a Mental Pathology 

 
In Western countries, influenced by ChrisƟanity, same-sex sexual acts were regarded as 
religious sins during the Middle Ages and remained subject to legal punishment even in 
the modern era. Furthermore, in the laƩer half of the 19th century, claims emerged that 
homosexuality consƟtuted a mental pathology. The percepƟon that homosexuals 
deviated from what was considered normal and were therefore subjects requiring 
treatment came to permeate Western socieƟes (Appellant’s Evidence A140). 
 



The DSM-II, published in 1968, included homosexuality under the category “Sexual 
DeviaƟons.” Likewise, the ICD-9, published in 1979, listed homosexuality as a mental 
disorder under the secƟon “Sexual DeviaƟons and Sexual Disorders” (Appellant’s 
Evidence A30, A32). 
 

B. The Period When Medical Evaluations Were Reconsidered 
 
From the mid-20th century onward, empirical research accumulated in the United States 
demonstraƟng that there was no basis for viewing homosexuality itself as pathological. 
As a result, in 1973, the American Psychiatric AssociaƟon decided not to treat 
homosexuality itself as a mental disorder. In the revised ediƟon of the DSM-II published 
in 1974, homosexuality itself was no longer regarded as a mental illness; however where 
an individual experienced distress on that basis, it was classified under the disease 
concept of “sexual orientaƟon disturbance.” In the DSM-III published in 1980, this was 
renamed “ego-dystonic homosexuality.” ThereaŌer, in the revised ediƟon of the DSM-III 
published in 1987, ego-dystonic homosexuality was also removed, and all references to 
homosexuality were deleted. Furthermore, in the ICD-10 published in 1990, 
homosexuality was no longer listed, and it was explicitly stated that homosexuality is not 
a subject for treatment in any sense (Appellant’s Evidence A7, A24, A30-A33). 
 

C. The Situation in Japan 
 
In Japan, male homosexuality has existed since ancient Ɵmes, and even in the modern 
era, except for a few years in the early Meiji period, there were no laws that punished 
sexual acts between persons of the same sex. However, during the Taisho period, 
homosexuality was introduced as a “perverted sexual desire, ” and the percepƟon that 
heterosexuality was natural whereas homosexuality was pathological came to permeate 
society. This percepƟon was carried over into the postwar period, and in the Kōjien 
dicƟonary from the second ediƟon (1969) through the third ediƟon (1983), 
homosexuality was described as “a type of abnormal sexual desire involving love for and 
sexual aƩracƟon to persons of the same sex.” 
 
By contrast, in the currently published seventh ediƟon of Kōjien, the term “LGBT” is 
included and explained as meaning: “(1) a term referring to lesbian, gay, bisexual, and 
transgender individuals; (2) more broadly, people whose sexual orientaƟon is not 
heterosexual or whose gender idenƟty differs from the sex assigned at birth.” In addiƟon, 
the term “heterosexuality” is explained as “being sexually aƩracted to persons of the 
opposite sex,” and is idenƟfied as the antonym of “homosexuality,” while 
“homosexuality” is explained as “being sexually aƩracted to persons of the same sex, ” 
and is idenƟfied as the antonym of “heterosexuality” (Appellant’s Evidence A140, A141; 
Kōjien, 7th EdiƟon). 
 
 
 



(3) Summary 

 
Based on the foregoing, it is recognized that diversity in gender idenƟty, etc. is today 
medically and socially acknowledged, and that gender idenƟty, etc. are regarded as 
innate human characterisƟcs. 
 

2. Efforts to Prohibit Discrimination Based on Gender Identity, etc. 

 

(1) Efforts by International Organizations, etc. 

 
A. The So-called Yogyakarta Principles 

 
In 2006, the InternaƟonal Commission of Experts on the ApplicaƟon of InternaƟonal 
Human Rights Law in relaƟon to Sexual OrientaƟon and Gender IdenƟty adopted the so-
called Yogyakarta Principles (Principles on the ApplicaƟon of InternaƟonal Human Rights 
Law in relaƟon to Sexual OrientaƟon and Gender IdenƟty).While these principles do not 
consƟtute norms of internaƟonal law that are legally binding on parƟcipaƟng states, the 
preamble sets forth the recogniƟon that people living in all parts of the world are 
subjected to violence, harassment, discriminaƟon, exclusion, sƟgmaƟzaƟon, and 
prejudice based on gender idenƟty, etc. The Principles enumerate 29 principles and 
clarify that exisƟng human rights provisions are applicable without discriminaƟon based 
on gender idenƟty, etc., and affirm the right not to be subjected to forced medical 
procedures related to gender idenƟty and the right to form a family regardless of gender 
idenƟty, etc. (Appellant’s Evidence A38-1-A38-3). 
 

B. United Nations Declaration on Sexual Orientation and Gender Identity 
 
In 2008, the United NaƟons General Assembly adopted the “United NaƟons DeclaraƟon 
on Sexual OrientaƟon and Gender IdenƟty” (Appellant’s Evidence A279-1, A279-2). This 
DeclaraƟon reaffirms the principle of non-discriminaƟon, calling for the equal 
applicaƟon of human rights to all persons regardless of gender idenƟty, etc., and declares 
that all Member States and relevant internaƟonal human rights mechanisms should 
strive to promote and protect the human rights of all persons regardless of gender 
idenƟty, etc. Japan is one of the co-sponsoring countries of this DeclaraƟon. 
 

C. Establishment of the United Nations LGBTI Core Group 
 
In 2008, the “United NaƟons LGBTI Core Group,” an informal cross-regional group of 11 
countries and regions and 2 internaƟonal NGOs, was established. Its purpose is to work 
toward ensuring universal respect for the human rights and fundamental freedoms of 
lesbian, gay, bisexual, transgender, and intersex (LGBTI) persons. Japan is one of its 
member countries (Appellant’s Evidence A278-1, A278-2, A358). 
 
 



D. Efforts of the United Nations Human Rights Council 
 
Within the United NaƟons, the United NaƟons Human Rights Council (hereinaŌer 
referred to simply as the “Human Rights Council”) has been established as the principal 
intergovernmental body responsible for the promoƟon and protecƟon of human rights 
and fundamental freedoms, and the United NaƟons High Commissioner for Human 
Rights (hereinaŌer referred to simply as the “High Commissioner”) has been established 
as the official bearing primary responsibility for the United NaƟons’s human rights 
acƟviƟes. The Human Rights Council was established in 2006, replacing the former 
Commission on Human Rights, with the aim of strengthening the capacity to address 
human rights issues, and has insƟtuted the Universal Periodic Review (hereinaŌer 
referred to as “UPR”) system, which requires all 193 United NaƟons Member States to 
undergo a peer review of their human rights situaƟon every four and a half years. 
Furthermore, the High Commissioner reports on their acƟviƟes to the Human Rights 
Council and the General Assembly under the direcƟon and authority of the Secretary-
General (United NaƟons website; Ministry of Foreign Affairs website). 
 
In 2011, the Human Rights Council adopted a resoluƟon expressing grave concern about 
violence and discriminaƟon based on gender idenƟty, etc. in all regions of the world, and 
requesƟng the High Commissioner to undertake various iniƟaƟves. Twenty-three 
countries voted in favor of this resoluƟon, and those countries included Japan 
(Appellant’s Evidence A39-1, A39-2). 
 
Furthermore, in October 2014, the Human Rights Council adopted the resoluƟon on 
“Human Rights, Sexual OrientaƟon and Gender IdenƟty” (A/HRC/RES/27/32). This 
resoluƟon expressed grave concern about acts of violence and discriminaƟon commiƩed 
against individuals based on their gender idenƟty, etc. in all regions of the world, and 
welcomed posiƟve developments at the internaƟonal, regional, and naƟonal levels in 
the fight against violence and discriminaƟon based on gender idenƟty, etc. Japan also 
voted in favor of this resoluƟon (Appellant’s Evidence A286-1, A286-2). 
 
In a report submiƩed to the Human Rights Council in May 2015 (Appellant’s Evidence 
A277-1, A277-2), the High Commissioner recommended to Member States, as one of the 
measures to address discriminaƟon against individuals based on gender idenƟty, etc., 
that same-sex couples and their children be legally recognized and that they be provided 
benefits tradiƟonally granted to married partners (including those relaƟng to pensions, 
taxaƟon, and inheritance). 
 
However, the Human Rights Council has also adopted resoluƟons opposing the 
protecƟon of LGBT human rights in 2009, 2011, and 2014 (Appellant’s Evidence A280-1, 
A280-2; A282-1, A282-2; A285-1, A285-2). 
 
 
 



(2) Recommendations Regarding Japan’s Situation 

 
A. UPR 

 
Under the Human Rights Council’s UPR, all United NaƟons Member States have 
completed three rounds of review. (United NaƟons website) 
 
Regarding Japan’s reports, in the course of the first review in 2008 (Appellant’s Evidence 
A274-1, A274-2), the second review in 2012 (Appellant’s Evidence A275-1, A275-2), and 
the third review in 2017 (Appellant’s Evidence A276-1, A276-2), a number of other 
Member States recommended that Japan take measures to eliminate discriminaƟon 
based on gender idenƟty, etc. In parƟcular, during the process of the third review, several 
Member States recommended that Japan promote efforts by local governments and 
private companies to eliminate discriminaƟon based on gender idenƟty, etc., including 
by expanding the official recogniƟon of marriage between persons of the same sex to 
the naƟonal level (for specific details, see below at 4.(2)A.). 
 

B. The United Nations Human Rights Committee 
 
The internaƟonal human rights covenants are treaƟes through which the United NaƟons 
codified the content of the Universal DeclaraƟon of Human Rights, adopted by the 
United NaƟons General Assembly in 1966. These covenants consist of the InternaƟonal 
Covenant on Civil and PoliƟcal Rights (“ICCPR”) and the InternaƟonal Covenant on 
Economic, Social and Cultural Rights (“ICESCR”), entered into force in 1976, which Japan 
raƟfied in 1979. (Ministry of Foreign Affairs website) 
 
Pursuant to ArƟcle 40, paragraph 1(b) of the ICCPR, States ParƟes are required to submit 
reports on the measures they have taken to give effect to the rights recognized in the 
Covenant and on the progress made in the enjoyment of those rights. The commiƩee 
established under the ICCPR (hereinaŌer referred to as the “United NaƟons Human 
Rights CommiƩee”) examines these reports and transmits its reports and such general 
comments as it may consider appropriate to the States ParƟes (ArƟcle 40, paragraph 4). 
 
In its views issued in 2008 on the report submiƩed by Japan, the United NaƟons Human 
Rights CommiƩee, as one of its principal subjects of concern and recommendaƟons, 
expressed concern regarding discriminaƟon, including the exclusion of same-sex couples 
in areas such as eligibility requirements for public housing and the applicaƟon of the Act 
on the PrevenƟon of Spousal Violence and ProtecƟon of VicƟms, and recommended that 
Japan consider amending its laws (Appellant’s Evidence A100-1, A100-2). 
 
In addiƟon, in its views issued in 2014 on Japan’s periodic report, the United NaƟons 
Human Rights CommiƩee recommended, as one of its principal subjects of concern and 
recommendaƟons, the adopƟon of a comprehensive anƟ-discriminaƟon law prohibiƟng 
discriminaƟon on all grounds, including gender idenƟty, etc. (Appellant’s Evidence A101-



1, A101-2) 
 
Furthermore, in its views issued in 2022 on Japan’s periodic report, the United NaƟons 
Human Rights CommiƩee idenƟfied, as one of its principal subjects of concern and 
recommendaƟons, the absence of explicit legislaƟon prohibiƟng discriminaƟon based 
on gender idenƟty, etc. It expressed concern over reports that LGBT persons face 
differenƟal treatment, parƟcularly regarding access to public housing, changes of legal 
gender in family registers, access to legal marriage, and treatment in correcƟonal 
faciliƟes, and in line with its previous recommendaƟons, recommended that persons of 
the same sex be able to access public housing and enjoy all rights provided for under the 
ICCPR, including marriage between persons of the same sex (Appellant’s Evidence A427, 
A428). 
 

(3) Japan’s Efforts 

 
A. Enactment of the Gender Handling Special Act 

 
In Japan, in 2003, the Act on Special Cases in Handling Gender Status for Persons with 
Gender IdenƟty Disorder (hereinaŌer referred to as the “Gender Handling Special Act”) 
was enacted as a system enabling individuals to change their legal gender in order to 
receive legal treatment consistent with their self-idenƟfied gender. 

 
The Gender Handling Special Act defines a “person with gender idenƟty disorder” as “a 
person whose biological gender is evident, but who holds a persistent convicƟon under 
which they psychologically idenƟfy themselves as being of the opposite gender, and who 
has the intenƟon of physically and socially conforming with the opposite gender, and has 
received concurrent diagnoses on such idenƟficaƟon with the opposite gender from two 
or more physicians equipped with the necessary knowledge and experience to give 
accurate diagnoses on this maƩer, based on generally accepted medical knowledge.” 
(ArƟcle 2). It provides that under certain requirements, family courts may make a ruling 
of a change in the recogniƟon of the gender status (ArƟcle 3, paragraph 1: note that item 
(iv) of the same paragraph sƟpulates, as one of the requirements, that the person “has 
no reproducƟve glands or whose reproducƟve glands have permanently lost funcƟon”). 
Furthermore, a person who has received such a ruling is deemed, for the purposes of 
the applicaƟon of the Civil Code and other laws, to have changed to the other gender, 
unless otherwise provided by law (ArƟcle 4, paragraph 1). 
 

B. Enactment of the LGBT Understanding Promotion Act 
 
On June 23, 2023, the LGBT Understanding PromoƟon Act was promulgated and came 
into force (Appellant’s Evidence A534). 
 
ArƟcle 1 of the LGBT Understanding PromoƟon Act, under the heading “Purpose,” states: 
“The purpose of this Act is to establish the fundamental principles and clarify the roles 



and other acƟons of the naƟonal government and local governments concerning the 
promoƟon of policies on advancing public understanding of the diversity of sexual 
orientaƟon and gender idenƟty in view of the exisƟng situaƟon in which public 
understanding of the diversity of sexual orientaƟon and gender idenƟty is not necessarily 
sufficient, as well as formulate a basic plan and specify other necessary maƩers, foster a 
spirit to accept the diversity of sexual orientaƟon and gender idenƟty, and thereby 
contribute to the realizaƟon of a society that is tolerant of diverse sexual orientaƟons 
and gender idenƟƟes.” ArƟcle 3 establishes the “Basic Principles,” staƟng: “In conformity 
with the principle that all the people regardless of their sexual orientaƟon or gender 
idenƟty should be respected as an irreplaceable individual equally enƟtled to 
fundamental human rights, and with the recogniƟon that discriminaƟon due to sexual 
orientaƟon and gender idenƟty is unacceptable, the policies to promote public 
understanding of the diversity of sexual orientaƟon and gender idenƟty must be 
implemented for the purpose of contribuƟng to the realizaƟon of a society in which 
people can live together while respecƟng each other’s personality and individuality.” 
 
Furthermore, ArƟcle 4 of the LGBT Understanding PromoƟon Act, under the heading 
“Role of the NaƟonal Government,” states: “In conformity with the fundamental 
principle provided for in the preceding ArƟcle (referred to simply as “fundamental 
principle” below), the naƟonal government is to endeavor to formulate and implement 
policies to promote public understanding of the diversity of sexual orientaƟon and 
gender idenƟty.” ArƟcle 5, under the heading “Role of Local Governments,” sƟpulates: 
“In conformity with the fundamental principle and in cooperaƟon with the naƟonal 
government, local governments are to endeavor to formulate and implement policies to 
promote public understanding of the diversity of sexual orientaƟon and gender idenƟty, 
taking into account the actual situaƟon of their regions.” Furthermore, ArƟcle 6, 
paragraph 1, under the heading “Efforts by Employers,” states: “In conformity with the 
fundamental principle, employers are to personally endeavor to promote understanding 
of the workers they employ by disseminaƟng and raising awareness, improving the 
working environment, ensuring opportuniƟes for consultaƟons, and taking other acƟons 
for promoƟng understanding of those workers on the diversity of sexual orientaƟon and 
gender idenƟty, as well as endeavor to cooperate with the policies implemented by the 
naƟonal government or local governments to promote public understanding of the 
diversity of sexual orientaƟon and gender idenƟty.” 
 
However, from the provisions of the LGBT Understanding PromoƟon Act as described 
above, even at the present Ɵme, when diversity in gender idenƟty, etc. has come to be 
regarded, medically and socially, as an innate individual characterisƟc (as menƟoned 
above in 1.(3)), it cannot be recognized, at least as of 2023, that sufficient public 
understanding of the diversity of sexual orientaƟon and gender idenƟty had been 
fostered among the public. Furthermore, there is no evidence that the basic plan 
sƟpulated in ArƟcle 8 of the same law, which the government was to formulate in order 
to foster such understanding, was ever formulated. 
 



C. 2023 Supreme Court Ruling 
 
On October 25, 2023 , the Supreme Court rendered the 2023 Supreme Court Ruling 
holding that ArƟcle 3, paragraph 1, item (iv) of the Gender Handling Special Act (the 
requirement concerning reproducƟve glands) violates ArƟcle 13 of the ConsƟtuƟon. 
 
The decision explained that, for persons with gender idenƟty disorder, receiving legal 
treatment of their gender in accordance with their gender idenƟty consƟtutes an 
important legal interest Ɵed to their personal existence. This is because legal gender is 
treated as one of an individual’s fundamental aƩributes in a wide range of social 
contexts, and, in light of the circumstances faced by persons with gender idenƟty 
disorder, such treatment is closely connected to their personal idenƟty. 
 

(4) Summary 

 
Based on the foregoing, it is recognized that, today, gender idenƟty, etc. that are 
medically and socially regarded as innate human characterisƟcs (as described above in 
1.(3)) are regarded as important legal interests Ɵed to an individual’s personal existence. 
 

3. Japan’s Legal Marriage System 

 

(1) Overview of the Legal Marriage System 

 
As biological beings, humans have, as a natural law, sought to preserve their species pre-
staƟsƟcally, producing children through sexual union between men and women, raising 
dependent offspring, and maintaining human society across generaƟons. Under the 
current state of scienƟfic technology, which has made significant advancements in the 
field of geneƟcs, procreaƟon of children without sexual union between men and women 
can no longer be regarded as impossible. However, reproducƟon of children through 
such methods has not yet gained broad social recogniƟon at this Ɵme. Therefore, 
reproducƟon of children through sexual union between men and women remains, at 
present, the generally accepted method for preserving the human species and 
maintaining human society across generaƟons. 
 
The essence of marriage is generally understood to be the sincere commitment of both 
sexes to a lifelong spiritual and physical union through shared living (see Supreme Court 
Case No. 260 of 1986 (o), Full Bench Judgment of September 2, 1987, Minshū Vol. 41, 
No. 6, p. 1423). Historically, marriage existed in society as a union between a man and a 
woman, not only for the husband and wife themselves but also for the procreaƟon and 
upbringing of children. The legal marriage system emerged as a legal insƟtuƟon to 
regulate this marital and parent-child relaƟonship through norms. Therefore, the legal 
marriage system envisions, as its subject, not all inƟmate personal union between 
parƟes, but rather personal union that has received social recogniƟon as marriage. 
TradiƟonally, it has been understood not as a simple sexual union between a man and a 



woman, but as a community of life between a man and a woman that forms the core of 
the family through the maintenance of child custody and upbringing, division of labor in 
daily life, and other shared responsibiliƟes (Appellee’s Evidence 1, 2). 
 
In Japan, the legal marriage system was established with the enactment of the Meiji Civil 
Code (Act No. 9 of the same year) promulgated in 1898. However, the insƟtuƟon of 
marriage existed both in law and custom prior to this. Furthermore, even aŌer the 
establishment of the legal marriage system, aƩempts at reform were made from the 
Taisho period through the Showa period, leading up to World War II. The background to 
these aƩempts is as follows. 
 

(2) The Meiji Civil Code 

 
A. The Marriage System in the Early Meiji Period 

 
In 1871, as the Meiji government transiƟoned to a centralized naƟonal system through 
the aboliƟon of feudal domains and establishment of prefectures, it promulgated the 
Family Register Act (Imperial Decree No. 170, April 4, 1871; Complete CollecƟon of Laws, 
p. 114) to unify the family register system naƟonwide. The Family Register Act took effect 
on February 1, 1872, establishing the so-called Jinshin Family Register system throughout 
the country. These Jinshin Family Registers were created for each household and 
required entries for the head of the household, his parents, wife, children, etc. (Form 
No. 3: Registered Resident NoƟficaƟon). Furthermore, that same year, marriage was 
permiƩed even for commoners, and the registraƟons were to be made in accordance 
with the Family RegistraƟon Act (Appellants’ Evidence A161). 
 
In 1875, the Imperial Decree No. 209 to the Provinces dated December 9 of that year 
(Complete CollecƟon of Laws, 1875, p. 785) sƟpulated that marriages were invalid unless 
recorded in the Jinshin Household Register. However, in the judicial sphere, Ministry of 
JusƟce Circular No. 46 dated June 19, 1877, addressed to the Supreme Court, High 
Courts, and District Courts (Complete CollecƟon of Laws and Ordinances, 1877, p. 913), 
permiƩed de facto marriages to be treated as legal marriages when relaƟves, neighbors, 
and judges recognized the situaƟon as equivalent to marriage. 
 

B. The Legal Marriage System in the Civil Code Enacted in 1890 
 
The Meiji government undertook codificaƟon to introduce a modern legal system, 
promulgaƟng Japan’s first Civil Code in 1890 (Property, AcquisiƟon of Property, Security 
for ObligaƟons, and Evidence as Act No. 28 of the same year; Personal RelaƟons as Act 
No. 98. HereinaŌer referred to as the “Old Meiji Civil Code”). 
 
The Old Meiji Civil Code’s Personal RelaƟons Book established a chapter on “The Head 
of the Household and Family” in Chapter 12, adopƟng the “household” system. It 
provided that the head of the household should be the head of the family, the family 



should be the head of the household’s spouse and those residing in the household, the 
head of the household and his family members should bear the household name, and 
family members should obtain the head of the household’s permission to marry 
regardless of age. Furthermore, as general effects of marriage, it sƟpulated that the 
husband should protect his wife and the wife should obey her husband, restricted the 
wife’s legal acts without her husband’s permission, clarified the composiƟon of the 
“household” and the rights of the head of household, which explicitly established the 
wife’s subordinate status to her husband (New Annotated Civil Code (21) pp. 2-3). 
 
Furthermore, the Old Meiji Civil Code adopted the so-called ceremonial marriage 
principle as a formal requirement for marriage, requiring a three-step procedure: (1) 
NoƟfying the family register official of the intenƟon to marry before performing the 
marriage ceremony (ArƟcle 43); (2) Performing the marriage ceremony according to 
custom within 3 to 30 days aŌer the noƟficaƟon, with the aƩendance of two or more 
witnesses (ArƟcles 47 and 48. Furthermore, the consent of the parƟes was deemed 
established by performing this ceremony. ), and (3) reporƟng the marriage to the family 
register official within 10 days of the ceremony (ArƟcle 49). If the marriage ceremony 
was performed but not reported to the family register official, or if the ceremony lacked 
the legally prescribed requirements, the marriage was deemed invalid. Both parƟes to 
the marriage, their ascendants, persons with a concrete interest, and the public 
prosecutor could peƟƟon for the marriage’s invalidaƟon. However, a one-year Ɵme limit 
was imposed on this right to peƟƟon for invalidaƟon (ArƟcle 59, ArƟcle 56) and thus, de 
facto marriages without registraƟon were treated as valid marriages if more than one 
year had passed since the marriage ceremony. 
 
The Old Meiji Civil Code saw its implementaƟon postponed (Act No. 8 of 1892, Act No. 
94 of 1896). With the promulgaƟon of the Meiji Civil Code (Part I General Provisions, Part 
II Property Rights, and Part III ObligaƟons were promulgated as No. 89 of 1896; Part IV 
Family RelaƟons and Part V Succession were promulgated as Act No. 9 of 1898), the Old 
Meiji Civil Code was abolished without ever being implemented. However, the draŌing 
of the Meiji Civil Code proceeded with reference to the provisions of the Old Meiji Civil 
Code. 
 

C. Meiji Civil Code 
 
In the process of draŌing the Meiji Civil Code, during discussions by the Code 
InvesƟgaƟon CommiƩee, it was recognized that the three-stage procedures sƟpulated 
as formal requirements by the Old Meiji Civil Code were cumbersome, ill-suited to the 
naƟonal circumstances, and it was unclear at which of the three stages the marriage was 
deemed to be established. Therefore, with the intent of giving some legal form to 
exisƟng customs, a proposal was made regarding the formal requirements of marriage. 
The proposal suggested that marriage should be established by reporƟng, either orally 
or in wriƟng, to the registry officer by both parƟes and two or more adult witnesses. In 
response to this proposal, there were opinions that it was customary for marriage to be 



established when the marriage ceremony was conducted. However, the draŌers pointed 
out that since the issuance of the aforemenƟoned Dajokan Order No. 209 (menƟoned 
above in A.), strict adherence to reporƟng had been intended, yet private secret 
marriages were common. Hence, the original proposal was supported, and the reporƟng 
system was adopted. (Shojihoumu Kenkyukai and the Minister of JusƟce’s Judicial 
System Bureau, CollecƟon of Modern Japanese LegislaƟve Materials 6, Code 
InvesƟgaƟon CommiƩee, Civil Code Discussion Records: Sessions 137-167). 
 
Furthermore, regarding cases where marriage was not reported, only a provision 
declaring such marriages invalid was established (ArƟcle 778, Paragraph 2). 
 
In a textbook authored by the draŌing official (Kenjirō Ume, “EssenƟals of Civil Law,” 
19th EdiƟon, pp. 105-108), the legislaƟve policy stance of the Meiji Civil Code regarding 
the legal marriage system was summarized as follows: marriage is a major event in life, 
but certain customs already exist, and abruptly changing them is difficult. However, 
maƩers currently causing harm, and all exisƟng harmful aspects, unclear maƩers, and 
other shortcomings, must be corrected through appropriate provisions in the code. 
Regarding ArƟcle 775, which adopted the registraƟon system, the explanaƟon essenƟally 
stated that unless the registraƟon procedure was made as simple and straighƞorward as 
possible, marriage would become indisƟnguishable from private cohabitaƟon lacking 
registraƟon, resulƟng in a system unsuitable for a civilized naƟon. 
 
On the other hand, provisions clarifying the head of household’s authority over marriage 
and the wife’s subordinate status to her husband under the “household” system largely 
followed the Old Meiji Civil Code. Marriage required the consent of the head of 
household or parents (ArƟcle 750), and the legally presumed heir to the household was 
prohibited from entering another household through marriage (ArƟcle 744), reflecƟng 
the significant value placed on the “household.” 
 
Furthermore, the explanaƟon of ArƟcle 778 in the same textbook states that while some 
foreign laws include provisions invalidaƟng marriages where both parƟes are male or 
female, marriage defines the relaƟonship between a man and a woman. It goes without 
saying that marriage between persons of the same sex is impossible, so the Meiji Civil 
Code did not include such a provision (Appellants’ Evidence A175, Kenjiro Ume, 
“EssenƟals of Civil Law,” p. 118). 
 
AddiƟonally, the same textbook (16th ediƟon, p. 221) states: “Marriage refers to the 
legiƟmate union between one man and one woman for the purpose of lifelong 
cohabitaƟon.” (Appellee’s Evidence 4). 
 

D. Attempts at Revision from the Taisho to Showa Periods 
 
Under the Meiji Civil Code, unlike the Old Meiji Civil Code menƟoned in secƟon B. above, 
relaƟonships that were not registered but were in circumstances equivalent to a marital 



relaƟonship were not protected as legal marriages. Consequently, a significant number 
of de facto marriages conƟnued to exist. Following the Supreme Court Civil Division 
ruling of January 26, 1915 (Minroku Vol. 21, p. 49), case law and academic doctrine 
established a direcƟon to protect such de facto marriages. 
 
In 1919, the Provisional LegislaƟve Council draŌed a proposal for the outline of the Civil 
Code revision. The draŌ reintroduced the principle of ceremonial marriage, proposing 
that: (1) Marriage is established by performing a customarily recognized ceremony, with 
the method of proof to be prescribed by law; (2) When marriage is effected under (1), a 
registraƟon must be filed within a specified period; (3) In cases not falling under (1), 
marriage is established by registraƟon. The raƟonale, in essence, was explained as 
follows. 
 
ArƟcle 775 of the Meiji Civil Code adopted the registraƟon principle. However, this 
emphasis on form not only runs counter to the fundamental principle that marriage is a 
moral insƟtuƟon, but also does not take into consideraƟon that in ordinary cases, it is 
customary not to file the registraƟon immediately even aŌer performing the marriage 
ceremony. As a result, unƟl such registraƟon is made, the parƟes would not be 
considered husband and wife under the law. This situaƟon must be regarded as contrary 
to ancient custom and disrupƟve to social decorum. Therefore, it was decided to 
recognize the validity of marriages conducted through customary ceremonies, prevent 
the adverse effects arising from compulsory registraƟon, and addiƟonally recognize the 
establishment of marriage through registraƟon. 
 
During the Showa period, a draŌ amendment to the Civil Code based on this proposal 
was formulated under which a marriage would take effect through a ceremony 
recognized by custom. In such cases, both parƟes and adult witnesses were required to 
report the marriage to the family registry clerk either orally or in wriƟng. Furthermore, 
proof of marriage formaƟon aŌer one year had elapsed without registraƟon was to be 
confirmed by the Family Affairs Tribunal. It was also proposed that the Family Affairs 
Tribunal could recognize the establishment of a marriage only when there existed 

documents clarifying that a marriage had taken place, such as records signed by both 
parƟes and adult witnesses, entries in the books prepared by the manager of the place 
where the ceremony was performed, or other documents clearly establishing that the 
marriage took place. However, these aƩempts at revision did not come to fruiƟon, and 
Japan entered World War II (Takeo Ota, “A Study on the Principle of Registered Marriage: 
Its Genealogy and Future Issues,” Supreme Court General Affairs Bureau, Family Court 
Monthly Report, Vol. 14, No. 8, August 1962). 
 

(3) Article 24 of the Constitution and the Provisions 

 
A. Constitutional Amendment 

 
The Potsdam DeclaraƟon, accepted by Japan at the end of World War II, demanded in 



ArƟcle 10 that the Japanese government “remove all obstacles to the revival and 
strengthening of democraƟc tendencies among the Japanese people, and establish 
freedom of speech, religion, and thought, as well as fundamental human rights.” 
ConsƟtuƟonal revision was subsequently debated based on the so-called “MacArthur 
DraŌ”. 
 
Regarding the parƟes to a marriage, ArƟcle 23 of the so-called MacArthur DraŌ used the 
phrase “both men and women,” while ArƟcle 37 of the so-called “March 2nd DraŌ” 
(Japan’s first proposal) and ArƟcle 22 of the so-called “March 5th DraŌ” (Japan’s second 
proposal) used the phrase “mutually between men and women.” Subsequently, ArƟcle 
22 of the colloquial-language consƟtuƟonal amendment draŌ, prepared based on these 
draŌs, adopted the phrase “the consent of both sexes.” This was later codified as the 
current provision of ArƟcle 24, Paragraph 1 of the ConsƟtuƟon (Appellee’s Evidence 15, 
18-21). 
 
According to the consƟtuƟonal deliberaƟon records, there are entries regarding 
statements made by the then Minister of JusƟce, such as: “I believe the principle of one 
husband and one wife (monogamy) is an universal principle accepted worldwide,” and 
“marriage is fundamentally based on the mutual support and assistance between these 
men and women.” Discussions were thus conducted on the premise that marriage is 
between a man and a woman (Appellee’s Evidence 22). 
 

B. Debate During the Civil Code Revision 
 
In parallel with the consƟtuƟonal revision, in September 1946, the government 
requested the Temporary LegislaƟve Research Council to outline the main laws requiring 
enactment or revision in conjuncƟon with the consƟtuƟonal amendment (ConsultaƟon 
No. 1 of the same year). 
 
The Meiji Civil Code, established under the “household” system, defined the authority 
of the head of the household over marriage and the subordinate status of the wife to 
the husband (see (2)C. above). Therefore, its revision was naturally deemed necessary. 
 
In response to the above inquiry, the iniƟal draŌ outline for revising the Civil Code 
presented four proposals, reflecƟng pre-war discussions within the Temporary 
LegislaƟve InvesƟgaƟon CommiƩee (see (2)D. above) (Sakae Wagatsuma, ed., “The 
Course of Civil Code Revision in the Postwar Period,” p. 217). These included the 
registraƟon system similar to the one in the Meiji Civil Code, as well as a ceremonial 
marriage system. However, the amendment bill submiƩed to the NaƟonal Diet retained 
the registraƟon system of the Meiji Civil Code for the formal requirements of marriage. 
 
The raƟonale for the enƟre proposed amendment is explained as follows (Appellee’s 
Evidence 7). 
 



“The ConsƟtuƟon of Japan, in ArƟcles 13 and 14, clearly states that all of the people shall 
be respected as individuals, shall be equal under the law, and shall not be discriminated 
against in economic or social relaƟons on the basis of sex or other grounds. ArƟcle 24 
establishes that marriage shall be based only on the mutual consent of both sexes, that 
husband and wife shall have equal rights, and that marriage shall be maintained through 
mutual cooperaƟon. Furthermore, it declares that laws concerning the choice of spouse, 
property rights, inheritance, selecƟon of residence, divorce, and other maƩers 
pertaining to marriage and family must be enacted based on individual dignity and the 
essenƟal equality of the sexes. However, the current Civil Code (Note: Meiji Civil Code), 
parƟcularly its secƟons on family relaƟons and inheritance, contains numerous 
provisions that conflict with these fundamental principles of the new ConsƟtuƟon, 
necessitaƟng their amendment.” 
 
Furthermore, Government Commissioner Kenichi Okuno explained the raƟonale for 
maintaining the Meiji Civil Code’s registraƟon system regarding de facto marriages as 
follows: 
 
“The so-called de facto marriages are not currently recognized as marriages. There is 
debate about whether marriages should be recognized even without registraƟon if a 
wedding ceremony is held, and whether de facto marriages should be acknowledged. 
This point has actually been studied for a long Ɵme by the LegislaƟve Council, and there 
are opinions suggesƟng that de facto marriages should be recognized. However, this is a 
very difficult issue. UlƟmately, it is quite difficult to determine when a marriage was 
formed without some formal method, such as registraƟon, to establish that point. 
Moreover, marriage is a significant maƩer in relaƟons with third parƟes, necessitaƟng a 
clear establishment of the date. In the past, the fact that couples have lived together 
without registering their marriage oŌen stems from reasons such as failing to obtain 
parental consent, failing to obtain the consent of the head of the household, or the fact 
that the individual is the presumed statutory heir to the family headship, meaning they 
cannot marry without undergoing disinheritance procedures. There were many cases in 
which, because a person recorded as the head of household on the family register could 
not file a marriage registraƟon without first compleƟng certain legal procedures —such 
as adopƟng an heir and leaving the household themselves, or reƟring — they were 
unable to file a marriage registraƟon and thus remained in a de facto marriage—a state 
of marriage reservaƟon—against their will.  
 
These restricƟons were enƟrely abolished by this law, allowing marriage freely upon 
filing a marriage registraƟon. Thus, all such obstacles were removed. Furthermore, as 
Japan gradually developed as a civilized naƟon, the legal concept that marriage is not 
formally recognized without registraƟon became widely accepted as common sense. 
Therefore, recognizing de facto marriages as marriages now would be a regression of the 
law and not something to be encouraged. Instead, while hoping for the advancement of 
general legal consciousness, we have conƟnued to adopt the formalisƟc requirement of 
registraƟon as before. Regarding the issue of de facto marriages, we intend to conduct 



thorough research when aƩempƟng comprehensive future revisions. However, as this 
was an urgent maƩer, we did not gain sufficient convicƟon to incorporate de facto 
marriages at this Ɵme, hence maintaining the exisƟng approach.” 
 
Furthermore, during the NaƟonal Diet deliberaƟons concerning this amendment, there 
is no record of any menƟon regarding extending the scope to include marriages between 
persons of the same sex (Supreme Court General Affairs Bureau, Family Affairs Division, 
ed., “The NaƟonal Diet-related materials concerning the Revision of the Civil Code,” pp. 
482-483; cited in Takeo Ota, “A Study on the RegistraƟon Marriage System: Its Genealogy 
and Future Issues”). 
 

C. Promulgation of the Current Civil Code 
 
In 1947, the current Civil Code (Act No. 222 of the same year) was promulgated as a 
revision of the Meiji Civil Code. The substanƟve requirements, formal requirements, and 
effects of legal marriage iniƟally sƟpulated by the current Civil Code were, in outline, as 
follows. 
 

a. SubstanƟve Requirements 
 
The marriageable age (ArƟcle 731) was set at 18 years for men and 16 years for women. 
This conƟnued the provisions of the Meiji Civil Code, raising the marriageable age by one 
year for both sexes. The Meiji Civil Code had established this age based on medical 
research, aiming to reform the previous pracƟce of early marriage for the sake of racial 
improvement and public morals. Under the current Civil Code, it is understood that 
marriage is permiƩed only to those possessing sound physical, mental, and economic 
capacity for marriage. This is because the family established through marriage 
consƟtutes the fundamental unit of society, and allowing marriage only to such 
individuals is intended to ensure the sound development of society through the healthy 
growth and development of these families (New EdiƟon Annotated Civil Code (21), pp. 
192-193). 
 
Bigamy was also prohibited, as in the Meiji Civil Code (ArƟcle 732). This is understood to 
declare that the essence of marriage in modern society is a union based on the principle 
of one husband and one wife (monogamy) (New Annotated Civil Code (21) p. 198, New 
Annotated Civil Code (17) p. 110). 
 
A remarriage prohibiƟon period (ArƟcle 733, Paragraph 1) was established, prohibiƟng 
women from remarrying for six months aŌer the terminaƟon of their previous marriage. 
This is interpreted as aiming to avoid overlapping presumpƟons of paternity under 
ArƟcle 772.(1) of the Civil Code for children born later, thereby prevenƟng disputes over 
father-child relaƟonships before they arose (Supreme Court Case No. 255 of 1992 (O), 
Third PeƩy Bench Judgment of February 5, 1992, Saiban Shū Civil No. 177, p. 243; 
Supreme Court Case No. 1079 of 2013 (O), Full Court Judgment of December 16, 2015, 



Minshū Vol. 69, No. 8, p. 2427 [hereinaŌer referred to as the “2015 Supreme Court No. 
1079 Judgment”]). 
 
Marriage between parƟes with certain blood relaƟonships (consanguineous marriage) 
was also prohibited (ArƟcles 734-736). This prohibiƟon is understood to be based on: (1) 
social and ethical consideraƟons that marriage between close relaƟves violates universal 
human ethics; and (2) eugenic consideraƟons to avoid the transmission and expression 
of recessive genes to offspring when both parents possess the same recessive gene. 
 
As outlined above, many of the substanƟve requirements are based on the premise that 
marriage is a union intended for the procreaƟon of children. 
 

b. Formal Requirements 
 
Formal requirements, like those under the Meiji Civil Code, were limited solely to 
registraƟon based on the Family Register Act (ArƟcle 739). While legal marriage systems 
exist worldwide, it is generally recognized that Japan’s registraƟon-based system—
aiming for the simplest possible filing—are uniquely Japanese in that they are 
independent of any marriage ceremonies (New EdiƟon Annotated Civil Code (21), p. 
181). 
 

c. Effects of Marriage 
 
The Civil Code sƟpulates the following effects of marriage on couples: (1) the husband 
and wife shall adopt the surname of either party as determined at the Ɵme of marriage 
(ArƟcle 750); (2) the husband and wife shall live together and mutually cooperate and 
support each other (ArƟcle 752); (3) unless a marital property agreement is made before 
filing the marriage registraƟon, the husband and wife shall share the expenses arising 
from the marriage, considering their assets, income, and all other circumstances 
(ArƟcles 755, 760); (4) when one spouse performs a legal act with a third party 
concerning daily household affairs, the other spouse shall, in principle, bear joint and 
several liability (ArƟcle 761); (5) property whose ownership is not clearly aƩributable to 
either spouse is presumed to be jointly owned (ArƟcle 762). 
 
Regarding children, the Civil Code further sƟpulates: (6) the presumpƟon of legiƟmacy, 
including presuming a child conceived during marriage or conceived before marriage but 
born aŌer marriage to be the husband’s child (ArƟcle 772); (7) the father (the husband 
in the marriage) may deny legiƟmacy (ArƟcle 774); and (8) that both parents are joint 
holders of parental authority during marriage (ArƟcle 818). Furthermore, the holder of 
parental authority has the right and obligaƟon to care for and educate the child (ArƟcle 
820). The child must reside at the place designated by the holder of parental authority 
(ArƟcle 821), cannot engage in a profession without the holder’s permission (ArƟcle 
823), and the holder manages the child’s property and represents the child in legal acts 
concerning that property (ArƟcle 824). 



 
d. Enactment of the Current Family Register Act 

 
The Family Register Act was abolished due to the aboliƟon of the household system, 
which had been its core element. Consequently, the current Family Register Act (Act No. 
224 of 1947) was newly enacted and promulgated. 
 
The current Family Register Act sƟpulates that a family register shall be compiled for “a 
couple consisƟng of a husband and a wife, and their children bearing the same surname” 
(ArƟcle 6). Regarding the aforemenƟoned “a couple consisƟng of a husband and a wife," 
“persons intending to marry” must “file a registraƟon staƟng their intenƟon,” including 
the surname they will use as husband and wife and other maƩers specified by Ministry 
of JusƟce ordinance (ArƟcle 74). “Upon such registraƟon, a new family register shall be 
compiled for the husband and wife” (ArƟcle 16, Paragraph 1), and “the status of husband 
or wife” shall be recorded in the family register for the husband and wife (ArƟcle 13, 
Paragraph 1, Item 7). Furthermore, regarding the “child bearing the same surname as 
the couple” menƟoned above, the birth registraƟon shall be made within 14 days by the 
father or mother (or the mother if the parents divorced before the child’s birth) for a 
legiƟmate child, and by the mother for an illegiƟmate child (ArƟcle 52, Paragraphs 1 and 
2) (ArƟcle 49, Paragraph 1). The registraƟon must include: (1) the child’s sex and whether 
the child is legiƟmate or illegiƟmate, (2) the year, month, day, date, Ɵme, and place of 
birth, and (3) the names and registered domicile of the parents, along with other maƩers 
specified by Ministry of JusƟce ordinance (ArƟcle 49, Paragraph 2). Children bearing the 
parents’ surname are entered into the parents’ family register. In other cases, children 
bearing the father’s surname are entered into the father’s family register, and children 
bearing the mother’s surname are entered into the mother’s family register (ArƟcle 18, 
Paragraphs 1 and 2). 
 

(4) Current Legal Marriage System and Related Legal Systems 

 
A. Legal Marriage 

 
a. Civil Code and Family Register Act 

 
Japan’s legal marriage system, as set out in the Civil Code and the Family Register Act, 
has been maintained for nearly eighty years as a system recognizing marriage solely 
between persons of the opposite sex, excluding de facto marriages. Nevertheless, the 
specific requirements and effects of this system have been subject to several 
amendments over Ɵme. 
 
First, regarding the minimum age for marriage, Act No. 59 of 2018 set the age at eighteen 
for both men and women. 
 
Next, regarding the remarriage prohibiƟon period, the Supreme Court held that the 



provision imposing a prohibiƟon period exceeding one hundred days had, by 2008, 
become unreasonable as a restricƟon intended to prevent overlapping presumpƟons of 
paternity. This was due to advances in medicine, science and technology, as well as 
changes in social condiƟons since the 1947 Civil Code Amendment. Accordingly, the 
provision was found to violate ArƟcle 14 of the ConsƟtuƟon (2015 Supreme Court No. 
1079 Judgment). Considering further developments in science and technology, the 
provision was subsequently repealed by Act No. 102 of 2022. 
 
Moreover, since the enactment of the Gender Handling Special Act in 2004, where a 
change in legal gender treatment was made under that Act, marriage between persons 
of the same biological sex became possible when one of the persons has changed their 
legal gender under the Act and does not possess reproducƟve funcƟon (ArƟcles 3 and 4 
of the Gender Handling Special Act). 
 
On the other hand, the Supreme Court held that ArƟcle 750 of the Civil Code, which 
sƟpulates that a husband and wife shall adopt either the husband’s or the wife’s surname 
as determined at the Ɵme of marriage, does not violate ArƟcle 13, ArƟcle 14, Paragraph 
1, or ArƟcle 24 of the ConsƟtuƟon (Supreme Court Case No. 1023 of 2014 (o), Full Bench 
Judgment of December 16, 2015, Minshū Vol. 69, No. 8, p. 2586 (the “2015 Supreme 
Court No. 1023 Judgment”)). 
 

b. Related Legal Systems 
 
The relaƟonships of husband and wife, and of parent and child, within legal marriage, as 
fundamental units of society, have been used as requirements in other legal systems 
over the eighty years since the end of World War II. 
 
Regarding husband and wife, for example, there are at least approximately 2,400 publicly 
available current laws. Among them, provisions containing the term “spouse,” which 
presupposes the legal marriage system, are found in about 290 laws—more than 10% of 
the total. These include: (i) requirements for performing acts under personal status law, 
such as guardianship (ArƟcle 4 of the Act on the Voluntary Guardianship Contract); (ii) 
requirements for performing acts under criminal jusƟce law, such as appoinƟng defense 
counsel (ArƟcle 30, Paragraph 2 of the Code of Criminal Procedure); (iii) requirements to 
exclude persons with conflicƟng interests from performing public duƟes, etc. (ArƟcle 23 
of the Code of Civil Procedure, ArƟcle 2, Items 15 and 16 of the Companies Act, ArƟcle 
68, Paragraph 3, Item 2 of the Act on General Incorporated AssociaƟons and General 
Incorporated FoundaƟons, ArƟcle 249, Paragraph 3, Item 2 of the Trust Act); (iv) 
requirements for receiving public benefits such as survivor’s pensions (ArƟcle 37-2 of the 
NaƟonal Pension Act, ArƟcle 59 of the Employees’ Pension Insurance Act); and (v) 
requirements to escape dangers arising from the special relaƟonship of marriage (ArƟcle 
10 of the Act on the PrevenƟon of Spousal Violence and the ProtecƟon of VicƟms), 
among others, which exist in diverse forms. 
 



Regarding parent-child relaƟonships, among the approximately 2,400 publicly available 
current laws, around 130 laws contain provisions with the term “father.” Unlike legal 
mother-child relaƟonships, legal father-child relaƟonships can only be established 
through marriage, acknowledgment of paternity, or court rulings on parentage. Given 
that 97.5% of children in Japan in 2021 were born in wedlock (Government StaƟsƟcs 
Portal), the “father” referenced in many of the above laws is, in most cases, determined 
through marriage. With respect to naƟonality, the ConsƟtuƟon sƟpulates that the 
requirements for Japanese naƟonality shall be prescribed by law (ArƟcle 10). The 
NaƟonality Act, pursuant to the delegaƟon of authority by the ConsƟtuƟon, generally 
adopts the principle of jus sanguinis, granƟng Japanese naƟonality to a child if either the 
father or mother is a Japanese naƟonal at the Ɵme of birth (ArƟcle 3, Paragraph 1 of the 
NaƟonality Act). However, to establish the father under the NaƟonality Act at birth, 
unless acknowledgment of paternity occurs before birth, such status can only be 
established through marriage. 
 

B. De Facto Marriage 
 
During the 1947 revision of the Civil Code, de facto marriage was idenƟfied as a future 
legislaƟve issue, based on its protecƟon under case law and the deliberaƟons during the 
Taisho and Showa period revisions (see (3)B. above). Although such legislaƟon has not 
yet been enacted, Japanese case law has conƟnued to provide de facto marriages—
where parƟes have not registered a marriage but are in circumstances equivalent to a 
marital relaƟonship—with protecƟons equivalent to legal marriages, without waiƟng for 
legislaƟon, based on the specific circumstances of each case. This protecƟon is judicial 
in nature, meaning it has been granted aŌer individually examining the relaƟonship 
between the parƟes in each specific case and recognizing that such circumstances exist. 
 
Meanwhile, in posiƟve law, approximately 50 of the roughly 290 above laws containing 
the term “spouse” include provisions—either in parentheses or as definiƟons—treaƟng 
“persons who have not registered their marriage but are in circumstances equivalent to 
a de facto marital relaƟonship” as equivalent to “spouses.” In NaƟonal Diet deliberaƟons, 
this wording first appears in the “Bill for Act on Relief on War VicƟms and Survivors,” 
referred to the House of RepresentaƟves Welfare CommiƩee on March 13, 1952, during 
the 13th NaƟonal Diet session aŌer the War, and was adopted as a legal concept when 
the bill was enacted as Act No. 127 of that year. Since then, it has been used with similar 
phrasing primarily in relaƟon to public benefits such as survivor pensions and 
dependency allowances. Similar legislaƟon has been enacted in the Reiwa era as well 
(Act No. 74 of 2021, “Act on the Payment of Benefits, etc. to Specified Asbestos-Exposed 
ConstrucƟon Workers, etc.”). 
 
Regarding such laws, protecƟon has someƟmes been extended not only to relaƟonships 
between persons of the opposite sex where marriage registraƟon is possible but not 
undertaken, but also to relaƟonships where marriage registraƟon is impossible due to 
lacking the substanƟve requirements for legal marriage, provided the relaƟonship is 



recognized as being in circumstances equivalent to a de facto marital relaƟonship. This 
protecƟon is determined by examining the legislaƟve intent of the specific law.  
 
For example, regarding cases where registraƟon is impossible due to consanguinity: (i) 
Persons related by direct affinity to an insured person under the Employees’ Pension 
Insurance Act are not considered “persons who have not registered their marriage but 
are in circumstances equivalent to marriage in fact,” even if they are in a de facto 
relaƟonship with the insured person (Supreme Court Case No. 335 of 1984 (Gyo-Tsu), 
First PeƩy Bench Judgment of February 14, 1985, Shōmu Geppō Vol. 31, No. 9, p. 2204). 
On the other hand, (ii) in a case where a de facto marital relaƟonship between an uncle—
who had been an insured person under the Employees‘ Pension Insurance—and his 
niece was formed primarily for the purpose of raising the child born between the uncle 
and his former wife, and where it could not be said that the relaƟonship was anƟ-ethical 
or anƟsocial in nature from the outset; where the relaƟonship was accepted without 
resistance among relaƟves, openly received within the local community, and conƟnued 
harmoniously and stably for approximately 42 years unƟl the uncle‘s death, the court 
found that there existed special circumstances warranƟng priority to be given to the 
purpose of the Employees‘ Pension Insurance Act—namely, contribuƟng to the stability 
of the bereaved family’s livelihood and the enhancement of welfare—over the public 
policy interest in prohibiƟng marriage between close relaƟves. Accordingly, it was 
determined, as a case-specific judgment, that the niece fell within the category of “a 
person who, although not having filed a marriage registraƟon, is in circumstances 
substanƟally equivalent to a marital relaƟonship” (Supreme Court Case No. 354 of 2005 
(Gyo-Hi), First PeƩy Bench Judgment of March 8, 2007, Minshū Vol. 61, No. 2, p. 518). 
 
In addiƟon, with respect to cases in which a marriage registraƟon cannot be filed 
because the relaƟonship would consƟtute bigamy, where the marital relaƟonship with 
the spouse under the Civil Code has lost its substanƟve reality and become merely formal 
in nature, and where that state has become fixed with no prospect of dissoluƟon in the 
foreseeable future—namely, where the parƟes are in a de facto state of divorce—the 
person is not regarded as a “spouse” (Supreme Court Case No. 753 of 2020 (Jyu) and 
Case No. 754 of the same year (Jyu), First PeƩy Bench Judgment of March 25, 2011, 
Minshū Vol. 75, No. 3, p. 913; Supreme Court Case No. 109 of 1979 (Gyo-Tsu), First PeƩy 
Bench Judgment of April 14, 1983, Minshū Vol. 37, No. 3, p. 270). On the other hand, in 
such cases, a de facto spouse who was in a relaƟonship equivalent to marriage has been 
recognized as a “spouse” in case law (Supreme Court Case No. 332 of 2004 (Gyo-Hi), First 
PeƩy Bench Judgment of April 21, 2005, Saibanshū-Minji No. 216, p. 597). 
 
Furthermore, in recent years, under the Civil Code and the Family Register Act—which 
presuppose marriage between persons of the opposite sex and therefore do not permit 
the filing of a marriage registraƟon by persons of the same sex—there have also emerged 
judicial precedents holding that, for purposes of ArƟcle 5, paragraph 1 of the Act on 
Support for Crime VicƟms, etc. Such as Payment of Crime VicƟms Benefit (hereinaŌer 
referred to as the “Crime VicƟms Benefits Act”), a person of the same sex as the crime 



vicƟm may fall within the category of “a person who, although not having filed a 
marriage registraƟon, was in circumstances substanƟally equivalent to a marital 
relaƟonship” (Supreme Court Case No. 318 of 2022 (Gyo-Tsu) and Case No. 360 of 2022 
(Gyo-Hi), Third PeƩy Bench Judgment of March 26, 2024, Minshū Vol. 78, No. 1, p. 99. 
HereinaŌer referred to as the “2024 Supreme Court Judgment”). The same precedent, 
taking into account that the crime vicƟm compensaƟon system established under the 
Crime VicƟms Benefits Act is intended to contribute to the realizaƟon of a society that 
protects the rights and interests of persons who have suffered harm from crime by, inter 
alia, promptly alleviaƟng the psychological and economic impact on the bereaved family 
members of persons who have suffered an unƟmely death as a result of criminal acts, 
interprets the provision in the parentheƟcal clause of ArƟcle 5, paragraph 1, item 1 of 
the Crime VicƟms Benefits Act referring to “a person who, although not having filed a 
marriage registraƟon, was in circumstances substanƟally equivalent to a marital 
relaƟonship” as reflecƟng the view that, even where a person does not qualify as a 
spouse under the Civil Code, if, in light of the nature of that person’s relaƟonship with 
the crime vicƟm and the actual circumstances of their cohabitaƟon, it can be said that 
they were in circumstances substanƟally equivalent to a marital relaƟonship, it is 
anƟcipated that such person would suffer psychological and economic harm comparable 
to that suffered by a spouse under the Civil Code upon the death of the crime vicƟm, 
and that there is therefore a strong need to ensure the prompt alleviaƟon of such harm. 
On that basis, the court reasoned that whether such circumstances exist cannot be said 
to differ immediately depending on whether the persons who were living together were 
of the opposite sex or of the same sex, and accordingly reached the above conclusion. 
 
As described above, Japanese case law has determined, in light of the purpose of the 
individual statute in quesƟon and the specific nature of the relaƟonship between the 
parƟes in each case, whether such a relaƟonship should be afforded protecƟon 
equivalent to that of a legal marriage, regardless of whether the statute contains an 
explicit provision treaƟng a de facto marriage in the same manner as a legal marriage. 
Such protecƟon has been extended to de facto marriages between persons of the same 
sex. 
 

4. Systems Regulating Relationships between persons with the same sex as 

Families 

 

(1) Foreign Countries 

 
The legal marriage system is one that applies to, and regulates through norms, not all 
inƟmate personal unions between parƟes, but rather those personal unions that have 
received social recogniƟon (see 3.(1) above). In other jurisdicƟons, legal marriage 
systems were likewise historically premised on personal unions between persons of the 
opposite sex. However, against the backdrop of shiŌs in medical and social evaluaƟons 
concerning gender idenƟty, etc., as menƟoned in 1. and 2., and efforts to prohibit 
discriminaƟon on the basis of gender idenƟty, etc., there has been a growing movement 



to conceptualize relaƟonships between persons of the same sex as socially recognized 
personal unions and to regulate them through norms. LegislaƟve examples fall into two 
categories: (i) the establishment of a system separate from marriage; and (ii) recogniƟon 
as marriage. An overview is set out below. 
 

A. Systems Separate from Marriage 
 
Denmark was the first country globally to officially cerƟfy relaƟonships between persons 
of the same sex and confer certain legal effects on them. In 1989, Denmark introduced 
a partnership system for same-sex couples as a system separate from marriage, which 
was subsequently adopted primarily in European countries. 
 
The legal effects of partnership systems (inheritance, social security, tax benefits, 
adopƟon, dissoluƟon methods) vary by country. For example, in the United Kingdom, 
Italy, Sweden, and Finland, systems were established with legal effects nearly idenƟcal 
to marriage. Conversely, in countries such as Germany, partnership systems were 
established with legal effects differing from marriage in areas such as social security, tax 
benefits, and adopƟon. However, as a result of subsequent liƟgaƟon and legislaƟve 
amendments in various countries, partnership systems gradually came to resemble 
marriage more closely. UlƟmately, many countries introduced what are commonly 
referred to as marriage systems for persons of the same sex, leading to the aboliƟon of 
partnership systems or the suspension of new registraƟons thereof. 
 
Beyond partnership systems, other approaches also emerged. For example, Belgium 
introduced a statutory cohabitaƟon system in 1998, which excludes legal effects under 
family status law, social security law, and tax law, guaranteeing only property law effects. 
France established the PACS (Pacte civil de solidarité) system in 1999, which creates 
rights and obligaƟons through a contract registered with public authoriƟes, enabling 
couples to assert their status as a couple vis-à-vis third parƟes (such as creditors, 
landlords, and employers) and the state (including tax and social security authoriƟes). As 
noted in secƟon B. below, Belgium introduced marriage systems for persons of the same 
sex in 2003, and France did so in 2013. However, the statutory cohabitaƟon and PACS 
systems remain available today for both the persons of the same sex and persons of the 
opposite sex. 
 
Countries and regions that have adopted registered partnership systems include 
Andorra, Israel, Italy, Ecuador, Austria, Cyprus, Greece, the United Kingdom, CroaƟa, 
Colombia, Switzerland, Slovenia, the Czech Republic, Chile, Hungary, France, Venezuela, 
Mexico (in some states), Liechtenstein, Luxembourg, New Zealand, the Netherlands, 
Belgium, and Latvia (Appellants’ Evidence A103, 447, 570–572, 608–611, 645–647, 689, 
693, 711, 712, 839). 
 
 
 



B. Marriage 
 
The Netherlands became the first country in the world to legally recognize marriage 
between persons of the same sex in April 2001. Subsequently, Belgium, which had 
adopted a statutory cohabitaƟon system, recognized marriage between persons of the 
same sex as legal marriage in June 2003. Spain and Canada followed in July 2005; South 
Africa in November 2006; Norway in January 2009; Sweden, which had adopted a 
partnership system, in May of the same year; Portugal and Iceland in June 2010; 
ArgenƟna in July of the same year; Denmark, which had adopted a partnership system, 
in June 2012; Brazil and France, which had adopted PACS, in May 2013; Uruguay and 
New Zealand in August of the same year; the United Kingdom (excluding Northern 
Ireland), which had adopted a partnership system, in March 2014; Luxembourg in 
January 2015; Mexico and the United States in June of the same year; Ireland in 
November of the same year; Colombia in April 2016; Finland in March 2017; Malta in 
September of the same year; Germany in October of the same year; Australia in 
December of the same year; Austria in January 2019; Taiwan in May of the same year; 
Ecuador in June of the same year; Costa Rica in May 2020; Chile in March 2022; 
Switzerland and Slovenia in July of the same year; Cuba in September of the same year; 
Andorra in February 2023; Nepal in June of the same year; Estonia in January 2024; 
Greece in February of the same year; Liechtenstein and Thailand in January 2025. 
 
The above dates are based on the effecƟve date of the respecƟve laws. As of January 
2025, 39 countries have adopted marriage between persons of the same sex as legal 
marriage (Appellants’ Evidence A103-106, 354-356, 447, 528-530, 608, 839, 934, 935). 
 

(2) Japan 

 
A. Recommendations for Introduction 

 
During the UPR conducted by the Human Rights Council in November 2017 (see 2.(1)A. 
above), Switzerland and Canada recommended that Japan recognize marriage between 
persons of the same sex at the naƟonal level. During the UPR conducted by the Human 
Rights Council from January to February 2023, the United States, Mexico, Canada, 
Denmark, and Iceland recommended that Japan recognize marriage between persons of 
the same sex or promote efforts toward it. ArgenƟna, Austria, and New Zealand 
recommended introducing marriage-like systems for persons of the same sex 
(Appellants’ Exhibit A276, 429, 430). 
 
At its meeƟng held on October 17, 2024, the UN CommiƩee on the EliminaƟon of 
DiscriminaƟon against Women recommended that Japan recognize marriage between 
persons of the same sex, marriages concluded under private internaƟonal law, and 
registered marriages, and permit adopƟon by women in marriage between persons of 
the same sex or de facto marriages (Appellants’ Exhibit A938). 
 



The Kanagawa Bar AssociaƟon issued a president’s statement by its president on October 
17, 2019, staƟng that marriage between persons of the same sex should be recognized. 
The Tokyo Bar AssociaƟon published a “Statement Calling for Revision of the Civil Code 
to Enable Same-Sex Couples to Marry” on March 8, 2021, proposing that “the state 
should recognize marriage between persons of the same sex and promptly revise 
relevant laws and regulaƟons.” Furthermore, the Aichi Bar AssociaƟon issued a 
president’s statement on June 22 of the same year advocaƟng for the recogniƟon of 
marriage between persons of the same sex. Subsequently, bar associaƟons naƟonwide 
and the Japan FederaƟon of Bar AssociaƟons have also issued president’s statements 
and other documents urging the prompt introducƟon of legal systems concerning 
marriage between persons of the same sex. 
 
Regarding these recommendaƟons, in 2020, in response to a quesƟon from the United 
NaƟons Human Rights CommiƩee asking “whether measures are being taken to officially 
recognize same-sex marriage at the naƟonal level,” the Japanese government replied 
that “whether to introduce same-sex marriage or equivalent systems is an issue 
concerning the nature of the family in Japan, requiring careful consideraƟon based on 
naƟonal debate”(Appellants’ Evidence A 268, 491–518, 679–685, 912–921, 940, 941). 
 

B. Discussions in the National Diet 
 

At least from 2015 through 2024, in the Diet each year, opinions were expressed that a 
legal marriage system for persons of the same sex should be established, and quesƟons 
were raised seeking the government’s stance. The government consistently responded 
that careful consideraƟon was required (Appellants’ Evidence A83, 234-237, 239, 242, 
857, 862-867,869-882, 891-895, 897). More recently, in December 2024, then-Prime 
Minister Ishiba stated (i) in the House of RepresentaƟves Budget CommiƩee that 
introducing same-sex marriage involves fundamental aspects of the lives of Japanese 
ciƟzens, such as defining the scope of relaƟves and the rights and obligaƟons between 
those included therein, necessitaƟng careful examinaƟon of these points (Appellants’ 
Evidence A898), and (ii) in the House of Councillors plenary session that the posiƟon was 
stated that introducing a same-sex marriage system is closely Ɵed to each ciƟzen’s view 
of family, and the government must closely monitor the opinions of various sectors of 
the public, the status of discussions in the Diet, and the status of liƟgaƟon concerning 
same-sex marriage (Appellants’ Evidence A932). 
 
In 2020, in response to a wriƩen quesƟon submiƩed by opposiƟon lawmakers under 
ArƟcle 74, Paragraph 2 of the NaƟonal Diet Act, the government submiƩed a wriƩen 
reply under ArƟcle 75, Paragraph 2 of the same Act. This reply stated that the Japanese 
government: (i) interprets the term “both sexes” in ArƟcle 24, Paragraph 1 of the 
ConsƟtuƟon as referring to men and women; (ii) ArƟcle 24, Paragraph 1 sƟpulates that 
“marriage shall be based only on the mutual consent of both sexes,” and thus does not 
contemplate recognizing marriages where both parƟes are of the same sex; and (iii) in 
any case, whether to recognize same-sex marriage is an issue concerning the 



fundamental nature of the family in Japan and requires extremely careful consideraƟon, 
and the government is not currently considering the introducƟon of same-sex marriage, 
thus has not examined whether a specific system would be consƟtuƟonally permissible 
(Appellants’ Evidence A860, 861). 
 
Furthermore, at least in 2019 and 2023, bills to amend the Civil Code concerning 
marriage between persons of the same sex were submiƩed to the Diet, but they were 
withdrawn or otherwise failed to pass (Appellants’ Evidence A84, 239, 536, 537, 883, 
884). 
 

C. Practices in Local Governments and Private Companies 
 
Meanwhile, among local governments and private companies, there is a growing 
movement to treat unions between persons of the same sex as family units. 
 
Looking at local governments, Tokyo Metropolitan Government began operaƟng its 
partnership system on November 1, 2022. As of April 1, 2025, 524 municipaliƟes had 
introduced partnership systems through ordinances or similar measures. This means 
municipaliƟes covering approximately 93% of the populaƟon have introduced such 
systems, and the number of municipaliƟes introducing such systems is increasing. 
Furthermore, an increasing number of municipaliƟes are developing beyond partnership 
systems to introduce family systems that recognize children living with persons of the 
same sex as family members. As of April 1, 2025, 180 municipaliƟes have introduced 
such family systems (Exhibits A 329-332, 357, 475, 476, 480, 615, 714-804, 840, 902). 
 
Looking at the private sector, the Japan Business FederaƟon (Keidanren) on May 16, 
2017, for the first Ɵme as a representaƟve of the business community, focused on 
responses to issues concerning LGBT people. It published a report enƟtled “Toward the 
RealizaƟon of a Diverse and Inclusive Society,” which introduced the iniƟaƟves being 
undertaken by individual companies and offered recommendaƟons on possible 
measures that could be adopted. Furthermore, many private companies in Japan are 
expanding iniƟaƟves to support persons of the same sex in forming families and raising 
children, providing support equivalent to that given to persons of the opposite sex. 
(Appellants’ Evidence A99, 333-343, 621-627) 
 

5. The Reality of Families in Japan and Public Awareness 

 

(1) Statistics on Married Couples and Parent-Child Relationships 

 
The Japanese government conducts various surveys to understand the realiƟes of 
people’s lives, including the Vital StaƟsƟcs Survey. This survey covers all births, deaths, 
marriages, divorces, and sƟllbirths reported under the Family Register Act and 
regulaƟons concerning sƟllbirth noƟficaƟons. Based on this survey and data from the 
Government StaƟsƟcs Portal Site, the following staƟsƟcal values and survey results 



regarding the realiƟes of family life in Japan have been obtained. 
 

A. Household Composition 
 
According to the results of the NaƟonal Census in 1950, around 1947, there were 
16,422,000 households in Japan, but single-person households accounted for only 
886,000 households (5.3%) of this total (Table 13). A total of 80,793,000 people belonged 
to households with two or more members. Among these, 15,537,000 (19.2%) were 
heads of households, 12,770,000 (15.6%) were spouses, and 41,778,000 (51.7%) were 
direct descendants (Table 15). The total of the above was 86.5% (Table 15), suggesƟng 
that nearly 90% of the populaƟon formed families consisƟng of one married couple and 
their children. 
 
On the other hand, since 1980, the proporƟon of “couple with children” households 
decreased from 42.1% in 1980 to 26.9% in 2015 and 25.0% in 2020. Similarly, the 
proporƟon of “single-person” households increased from 19.8% in 1980 to 38.0% in 
2020, meaning that today, about 40% of households are single-person households 
(Exhibit A408). The proporƟon of “couple-only” households increased from 12.5% in 
1980 to 20.1% in 2020. 
 

B. Number of Legal Marriages and the Unmarried Population 
 
The number of marriages was 297,372 per year in 1899 and 715,081 per year in 1950. It 
then rose, reaching 1,029,405 per year in 1970 when the so-called first baby boom 
generaƟon reached their early twenƟes. AŌer peaking in 1972, the number declined. 
Although it temporarily increased again between 1995 and 2001, it has conƟnued to 
decrease since then. Between 2015 and 2019, the annual number of marriages remained 
around 600,000. Since 2020, when the novel coronavirus disease was rampant, the 
number of marriages was approximately 526,000 per year in 2020, approximately 
501,000 per year in 2021, and fell below 500,000 to 474,717 in 2023 (Exhibit A408, 
Annual Trends from the Ministry of Health, Labour and Welfare’s PopulaƟon Dynamics 
Overview). 
 
According to the NaƟonal Census, the proporƟon of unmarried individuals at age 30 
increased for both women and men: for women, from 10.4% in 1950 and 11.3% in 1980 
to 40.5% in 2020; for men, from 21.1% in 1950 and 31.1% in 1980 to 50.4% in 2020. 
Similarly, the proporƟon of unmarried individuals at age 50 increased for women from 
4.45% in 1980 to 17.81% in 2020, and for men from 2.60% in 1980 to 28.25% in 2020 
(Exhibit A408). 
 

C. Number of Births and Legitimate Birth Rate 
 
According to vital staƟsƟcs, Japan’s total births in 1947, the year the current Civil Code 
was promulgated, were 2,678,792 for males and females combined. However, this 



number fell below 2 million in 1953, below 1 million in 2016, and will fall below 700,000 
in 2025. 
 
Furthermore, while older staƟsƟcal data suggests that the proporƟon of legiƟmate 
children during the Meiji period was not parƟcularly high, indicaƟng a significant number 
of illegiƟmate children and children born out of wedlock, demographic staƟsƟcs show 
that the proporƟon of children born legiƟmate was 96.2% in 1947 when the current Civil 
Code was promulgated. Since then, it has remained close to 100%, and even in 2021, 
97.5% of children were legiƟmate, with the proporƟon of illegiƟmate children remaining 
at just 2.5%. 
 

(2) Survey on Attitudes Toward Husband and Wife Couples and Parent-Child 

Relationships 

 
A. Survey on Attitudes Toward Marriage, etc. 

 
a. Since 1973, NHK has conducted surveys every five years to explore changes in 
the lives and aƫtudes of the Japanese people. According to a survey conducted by NHK 
from June to July 2018, 68% of respondents answered that “it is not always necessary to 
marry,” while 27% answered that “it is natural for people to marry”. In addiƟon, 60% 
answered that “even if married, it is not always necessary to have children,” and 33% 
answered that “it is natural to have children aŌer marriage”(Exhibit A252). 
 
b. The NaƟonal InsƟtute of PopulaƟon and Social Security Research conducts the 
NaƟonal FerƟlity Survey. According to the results of the 15th Survey conducted in 2015, 
with respect to the advantages of marriage, 35.8% of men and 49.8% of women 
responded “having one’s own children and family,” while 31.1% of men and 28.1% of 
women responded “obtaining a place of emoƟonal comfort.” According to the 16th 
Survey conducted in June 2021, with respect to the advantages of marriage, 31.1% of 
men and 39.4% of women responded “having one’s own children and family,” while 
33.8% of men and 25.3% of women responded “obtaining a place of emoƟonal comfort.” 
An analysis based on the 16th Survey indicates that “more people believe that marriage 
and having children is not essenƟal, while there is growing support for views that place 
greater importance on individual lifestyles and personal values” (Exhibits A253, 353, 633, 
634). 
 

B. Survey on Attitudes Toward Marriage between Persons of the Same Sex, 
etc. 

 
a. According to the results of the 6th NaƟonal Survey on Family in Japan (which 
the research insƟtute menƟoned in A.b. conducts), announced on September 13, 2019, 
75.1% of respondents agreed that persons of the same sex should be granted some form 
of legal protecƟon to have children (forming a family), while 69.5% agreed that marriage 
between persons of the same sex should be legally recognized. According to the results 



of the 7th Survey, announced on August 22, 2023, the percentage of respondents who 
answered “in favor” of the statement “Marriages between men or between women 
(same-sex marriage) should be recognized by law” was 75.6% (Exhibits A185, 186, 468, 
606). 
 
b. According to public opinion surveys conducted by the Asahi Shimbun and 
Masaki Taniguchi’s research group at the University of Tokyo from March to April 2020, 
46% of respondents answered “in favor” or “somewhat in favor” of same-sex marriage, 
while 23% answered “opposed” or “somewhat opposed” (Exhibit A265). 
 
c. According to an NHK public opinion survey conducted from February 10 to 12, 
2023, 54% of respondents answered “in favor” of legally recognizing same-sex marriage, 
while 29% answered “opposed” (Appellants’ Evidence A469). 
 
d. According to a naƟonwide emergency telephone opinion poll conducted by 
Kyodo News from February 11 to 13, 2023, 64.0% of respondents answered that same-
sex marriage “should be recognized,” while 24.9% answered that it “should not be 
recognized” (Appellants’ Evidence A419). Furthermore, a report states that in a survey 
on the ConsƟtuƟon conducted by the same agency prior to May 3, 2024, 73% of 
respondents answered that same-sex marriage should be permiƩed (Appellants’ 
Evidences A901-1 and -2). 

 
e. According to a public opinion survey conducted by Nippon News Network 
(NNN) and Yomiuri Shimbun from February 17 to 19, 2023, 66% of respondents 
answered “in favor” of legally recognizing same-sex marriage, while 24% answered 
“opposed.” Furthermore, according to a public opinion survey conducted by Mainichi 
Shimbun on February 18 and 19, 2023, the percentage of respondents who answered 
“in favor” to the same quesƟon was 54%, while the percentage who answered 
“opposed” was 26%. According to a public opinion survey conducted by the Asahi 
Shimbun Company on the same two days, the percentage of respondents who answered 
“should be recognized” to the same quesƟon was 72%, while the percentage who 
answered “should not be recognized” was 18% (Appellants’ Evidence A470). 

 
f. According to a joint public opinion survey conducted by the Sankei Shimbun and 
Fuji News Network (FNN) on February 18 and 19, 2023, the percentage of respondents 
who answered “in favor” of legally recognizing same-sex marriage was 60.3% among 
supporters of the Liberal DemocraƟc Party, 74.0% among supporters of the 
ConsƟtuƟonal DemocraƟc Party of Japan, 86.9% among supporters of the Japan 
InnovaƟon Party, and 76.3% among non-parƟsan voters (Appellants’ Evidence A352). 
 
g. According to a public opinion survey conducted by Nikkei Inc. in February 2023, 
the percentage of respondents who answered “in favor” of legally recognizing same-sex 
marriage was 65%. Among LDP supporters, the percentage who answered “in favor” was 
58% (Appellants’ Evidence A471). 



 
h. According to a public opinion survey conducted by NHK on May 3, 2023, 
regarding whether same-sex marriage should be legally recognized, 44% of respondents 
answered “I think it should be legally recognized,” while 15% answered “I think it should 
not be legally recognized” (Appellants’ Evidence A473). 

 
i. According to a naƟonwide survey of sexual minoriƟes conducted by NHK in 
October 2015, 65.4% of respondents answered that they “want laws created to 
recognize same-sex marriage” (Appellants’ Evidence A112). Furthermore, according to a 
survey of sexual minoriƟes conducted by Lifenet Insurance Company, 68.6% of 
respondents answered that they “want same-sex marriage to be legally recognized,” and 
91.5% of those uƟlizing the partnership system answered that they “want same-sex 
marriage to be legally recognized” (Appellants’ Evidence A656). 

 
IV This Court’s Judgment 
 

1. Whether the Provisions Violate Article 24, Paragraph 1 of the Constitution (Issue 

(1)) 

 

(1) The Purpose of Article 24, Paragraph 1 of the Constitution 

 
ArƟcle 24, Paragraph 1 of the ConsƟtuƟon provides that “Marriage shall be based only 
on the mutual consent of both sexes and shall be maintained through mutual 
cooperaƟon on the basis of equal rights for husband and wife.” This provision is 
understood to clarify the principle that the decision to marry, when to marry, and whom 
to marry should be leŌ to the free and equal decision-making of the parƟes concerned 
(See 2015 Supreme Court No. 1023 Judgment). 
 
Furthermore, marriage confers important legal effects, such as the spouse’s right of 
inheritance (ArƟcle 890 of the Civil Code) and the status of children born to the couple 
as legiƟmate children (ArƟcle 772, Paragraph 1, etc.). Furthermore, while diversificaƟon 
in public aƫtudes regarding family and related maƩers has been noted in recent years, 
it is considered that respect for legal marriage remains widely ingrained among the 
populace. Taking these factors into account, the freedom to enter into marriage as 
described above should be deemed worthy of full respect in light of the purpose of 
ArƟcle 24, Paragraph 1 of the ConsƟtuƟon (See 2015 Supreme Court No. 1079 
Judgment). 
 
 
 
 
 
 
 



(2) Appellants’ Arguments Concerning the Meaning of “Marriage” in Article 

24, Paragraph 1 of the Constitution 

 
A. Arguments of the Appellants 

 
The appellants point out that, in the pursuit of happiness guaranteed by ArƟcle 13 of the 
ConsƟtuƟon, forming human bonds based on an “inƟmate and enduring personal union 
between one person and another” holds significant meaning (Appellants’ Argument 
(1)A.). Premised on this, they contend that ArƟcle 24, guarantees the freedom to 
“marry” to parƟes to an “inƟmate and enduring personal union between one person and 
another” as a right directly derived from individual dignity, prior to the state, and that 
this is the core element of ArƟcle 24, Paragraph 1. They further argue that if persons of 
the same sex are parƟes to such an “inƟmate and enduring personal union between one 
person and another,” their right and freedom to uƟlize the legal marriage system is 
guaranteed under this provision (Appellants’ Argument (1)B and C.). 
 

B. Analysis 
 
However, maƩers concerning marriage and family should be determined through 
comprehensive judgment that considers various factors within the social context, 
including naƟonal tradiƟons and public senƟment, while also taking into account the 
overall framework governing spousal and parent-child relaƟonships in each era. 
Therefore, it is considered appropriate that the details of such maƩers not be primarily 
prescribed by the ConsƟtuƟon, but rather be specified by law. ArƟcle 24 of the 
ConsƟtuƟon sƟpulates, in Paragraph 1 as described in (1) above, and in Paragraph 2 that 
“With regard to choice of spouse, property rights, inheritance, choice of domicile, 
divorce and other maƩers pertaining to marriage and family, laws shall be enacted based 
on the individual dignity and the essenƟal equality of the sexes.” From this perspecƟve, 
it can be said that with respect to maƩers concerning marriage and family, ArƟcle 24 of 
the ConsƟtuƟon primarily entrusts the construcƟon of specific systems to the Diet’s 
reasonable legislaƟve discreƟon, but at the same Ɵme limits such legislaƟve discreƟon 
by providing a request and guidance that such legislaƟon should be based on individual 
dignity and the essenƟal equality of both sexes (See 2015 Supreme Court No. 1079 
Judgment). 
 
The fact that the legal marriage system has been understood as not encompassing all 
inƟmate personal unions between one person and another, but rather as a system which 
envisions personal unions that receive social recogniƟon and controls such through 
regulaƟons (Established Facts 3.(1)), is consistent with this interpretaƟon of ArƟcle 24 of 
the ConsƟtuƟon. 
 
Moreover, in the social context at the Ɵme of the consƟtuƟonal amendment, the only 
union socially recognized as marriage was those between persons of the opposite sex 
who sincerely intended to live together with the aim of a lasƟng emoƟonal and physical 



union (Established Facts 3.(3)A. and B.). However, the legal marriage system adopted by 
the Meiji Civil Code for marriage, under the “household” system, required the consent 
of the head of the household or parents as a prerequisite for marriage and explicitly 
established the subordinate status of the wife to the husband, consƟtuƟng a system 
design contrary to individual dignity and the essenƟal equality of the sexes (Established 
Facts 3.(2)C.). Therefore, it is understood that ArƟcle 24 of the ConsƟtuƟon, aiming to 
remove all obstacles to the revival and strengthening of democraƟc tendencies among 
the people and to establish fundamental human rights (Established Facts 3.(3)A.), 
provides a request and guideline that legislaƟon of maƩers concerning marriage and 
family should be based on individual dignity and the essenƟal equality of both sexes. 
Furthermore, in the deliberaƟon process of the ArƟcle, the discussions were premised 
on marriage being a union between persons of the opposite sex (Established Facts 
3.(3)A.), and there is no evidence suggesƟng that any reference to a union between 
persons of the same sex was made in the series of deliberaƟons concerning this ArƟcle. 
Furthermore, examining the wording of the provision itself, Paragraph 1 sƟpulates that 
“marriage” is established “only on the basis of the mutual consent of both sexes,” as 
described in (1) above. Paragraph 2 then specifically enumerates “choice of spouse, 
property rights, inheritance, choice of domicile, divorce” as maƩers related to 
“marriage” while sƟpulaƟng that with respect to “other maƩers concerning marriage 
and family”, laws must be enacted based on individual dignity and the essenƟal equality 
of both sexes. 
 
Considering the social condiƟons at the Ɵme of the consƟtuƟonal amendment, the 
problems with the insƟtuƟonal design of the legal marriage system adopted by the Meiji 
Civil Code, the discussions during the deliberaƟon process, and the intent, purpose, and 
wording of ArƟcle 24, Paragraphs 1 and 2 of the ConsƟtuƟon, it can be understood that 
these provisions, at the Ɵme of the consƟtuƟonal amendment, defined “marriage” as 
the socially accepted historical and tradiƟonal form of marriage, i.e., a personal union 
between persons of the opposite sex who, with sincere intent, establish a common life 
with the purpose of a lasƟng spiritual and physical union. It can further be understood 
that, as a request and guideline to the Diet in establishing the legal framework for 
marriage, the ConsƟtuƟon sƟpulated the fundamental principles of democracy, 
individual dignity (ArƟcle 13 of the ConsƟtuƟon) and the principle of the essenƟal 
equality of both sexes (ArƟcle 14 of the ConsƟtuƟon), and clarified that unequal 
treatment in the enjoyment of rights between husband and wife based solely on their 
status as husband or wife is prohibited (See Supreme Court Case No. 1193 of 1959, Full 
Bench Judgment of September 6, 1961, Minshū Vol. 15, No. 8, p. 2047). Furthermore, it 
can be understood that ArƟcle 24, Paragraph 2 of the ConsƟtuƟon, in addiƟon to such 
“marriage” between persons of the opposite sex, addresses “family”, which includes 
personal relaƟonships other than marriage, entrusted maƩers listed therein and “other 
maƩers” to the reasonable legislaƟve discreƟon of the Diet, aŌer seƫng certain limits 
on such discreƟon. 
 
The ConsƟtuƟon does not unilaterally determine other personal unions that were not 



socially accepted at the Ɵme of consƟtuƟonal amendment. Rather, they are primarily 
considered as “other maƩers concerning family” under ArƟcle 24, Paragraph 2. 
Therefore, it is understood that the establishment of concrete systems has been 
entrusted to the Diet as determined in its reasonable legislaƟve discreƟon exercising 
comprehensive and reasonable judgment, taking into account various factors within the 
social context, including naƟonal tradiƟons and public senƟment, while considering the 
overall regulaƟon of spousal and parent-child relaƟonships in each era.  
 
Therefore, the term “marriage” in ArƟcle 24, Paragraphs 1 and 2 of the ConsƟtuƟon is 
not interpreted to include personal unions between persons of the same sex. 
 
In contrast to the above, the appellants’ argument in A. above, that the guarantee of the 
freedom of “marriage” to the parƟes of “an inƟmate and lasƟng personal relaƟonship 
between one person and another” is the core provision of ArƟcle 24, Paragraph 1,as a 
right directly derived from individual dignity, exisƟng prior to the state, and that, if 
persons of the same sex are parƟes to an “inƟmate and lasƟng personal relaƟonship 
between one person and another,” their right and freedom to uƟlize the legal marriage 
system is guaranteed by this provision, cannot be accepted.  
 

(3) Appellants’ Arguments Concerning the Contemporary Significance of 

“Marriage” in Article 24, Paragraph 1 of the Constitution 

 
A. Appellants’ Argument 

 
The appellants cite changes in medical assessments regarding gender idenƟty, etc. since 
the consƟtuƟonal amendment to the present day. They argue that since the persons of 
the same sex can form relaƟonships that saƟsfy the essence of marriage just as the 
persons of the opposite sex can, at least at the present Ɵme, union between persons of 
the same sex fall within the scope of “marriage” under ArƟcle 24, Paragraph 1 of the 
ConsƟtuƟon, and that this provision guarantees the freedom of marriage to persons of 
the same sex whose relaƟonships fulfill the essence of marriage (Appellants’ Argument 
(1)D., Appellants’ Supplementary Argument (1)A., (2)). 
 

B. Changes in the Social Context Surrounding Relationships between Persons 
of the Same Sex 

 
Indeed, since the consƟtuƟonal amendment, tradiƟonal understandings of sex have 
evolved. Gender idenƟty, etc. is now understood as an innate characterisƟc present from 
birth or a crucial component of a person’s sex which is determined early in life, and an 
inherent individuality rooted in one’s personality that is difficult to alter by one’s own 
will (Undisputed Fact (1), Established Facts 1.(3), 2.(4)). Furthermore, receiving legal 
treatment consistent with one’s gender idenƟty, etc. is posiƟoned as a significant legal 
interest Ɵed to an individual’s personal existence (See the 2023 Supreme Court Ruling), 
and may someƟmes be protected as a de facto marriage under statutory law (See the 



2024 Supreme Court Judgment). Moreover, in today’s internaƟonal social context, while 
insƟtuƟonal designs vary, a significant number of countries legally recognize 
relaƟonships between persons of the same sex as families (Established Facts 4.(1)). In 
Japan too, movements to treat relaƟonships between persons of the same sex as families 
are expanding among local governments and private companies (Established Facts 
4.(2)C.), and regarding public senƟment, various surveys show that a majority of ciƟzens 
support legally recognizing marriage between persons of the same sex, with opposiƟon 
not being parƟcularly high (Established Facts 5.(2)B.). 
 
Given the above, it can be recognized that today, in addiƟon to the persons of the 
opposite sex, the persons of the same sex who sincerely intend to live together with the 
purpose of a lasƟng emoƟonal and physical union are socially recognized as one form of 
family. Such a relaƟonship between persons of the same sex is, in essence, a relaƟonship 
that could be termed a “de facto marriage between persons of the same sex” 
(hereinaŌer, this relaƟonship will be referred to as such). 
 

C. Positioning the Above Changes in Relation to Article 24 of the Constitution 
 
However, considering the intent of ArƟcle 24 of the ConsƟtuƟon (as described in (2)B. 
above), the social recogniƟon of de facto marriages between persons of the same sex 
aŌer consƟtuƟonal amendment (as described in B. above) should be posiƟoned, in 
relaƟon to the ArƟcle, as a change in societal factors that the Diet should take into 
account when establishing specific systems. Furthermore, maƩers concerning marriage 
and family should be determined through comprehensive judgment that considers such 
factors while keeping in view the overall regulaƟon of spousal and parent-child 
relaƟonships in each era. Therefore, the establishment of specific systems is entrusted 
to the reasonable legislaƟve discreƟon of the Diet (as stated in (2)B. above). In light of 
this intent, other human relaƟonships that did not enjoy social recogniƟon at the Ɵme 
of the consƟtuƟonal amendment are understood to fall under the “other maƩers 
concerning the family” in ArƟcle 24, Paragraph 2, where the primary responsibility for 
establishing specific systems is entrusted to the Diet’s reasonable legislaƟve discreƟon. 
Furthermore, de facto marriages between persons of the same sex consƟtute a personal 
union that gained social recogniƟon as a family aŌer the consƟtuƟonal amendment (as 
stated in B. above). Examining legislaƟve examples from other countries reveals that a 
significant number of naƟons have not established legal systems generally recognizing 
relaƟonships equivalent to legal marriage between persons of the same sex (hereinaŌer 
referred to as “legal systems concerning families involving persons of the same sex”). 
Furthermore, among those that have established such systems, the Ɵming of enactment 
varies by country, and the content of the established legal systems ranges widely—from 
systems idenƟcal to those for marriage between the persons of the opposite sex, to 
systems guaranteeing only property law effects, or contract-like arrangements, reflecƟng 
diverse choices made by each country (Established Facts 4.(1)). 
 
Consequently, there is no reasonable basis to conclude that, specifically in Japan, the 



content of the legal system concerning families involving persons of the same sex must 
unambiguously correspond to marriage as defined in ArƟcle 24, Paragraph 1 of the 
ConsƟtuƟon, nor that the Diet’s selecƟon of the content of the system is consƟtuƟonally 
impermissible. 
 
Furthermore, the appellants cite the fact that persons of the same sex can form a 
personal union that saƟsfies the essence of marriage, and can also fulfill the funcƟon of 
raising and protecƟng the next generaƟon through adopƟon, etc., as reasons why ArƟcle 
24.(1) of the ConsƟtuƟon guarantees the freedom of marriage of persons of the same 
sex which saƟsfies the essence of marriage (Appellants’ Supplementary Argument (1)A.). 
However, as explained above, whether persons of the same sex possess such funcƟons 
of raising and protecƟng children is also a maƩer that should be comprehensively 
considered within the scope of the Diet’s reasonable discreƟon. 
 
Therefore, de facto marriage between persons of the same sex cannot be said to fall 
within the meaning of “marriage” under ArƟcle 24, Paragraphs 1 and 2 of the 
ConsƟtuƟon even at present. 
 

(4) Appellants’ Argument Concerning the Analogical Application of Article 24, 

Paragraph 1 of the Constitution 

 
A. Appellants’ Argument 

 
The appellants argue that since persons of the same sex can also form a personal union 
that saƟsfies the essence of marriage and can also fulfill the funcƟon of raising and 
protecƟng the next generaƟon, ArƟcle 24, Paragraph 1 of the ConsƟtuƟon should be 
applied by analogy (Appellants’ Supplementary Argument (1)A.). 
 

B. Consideration 
 
However, as explained in (3)C. above regarding whether de facto marriages between 
persons of the same sex falls under “marriage” under ArƟcle 24, Paragraph 1 of the 
ConsƟtuƟon, there is no reasonable basis to conclude that, the ConsƟtuƟon having 
deferred the legal treatment of personal unions which are socially recognized aŌer 
consƟtuƟonal amendment to subsequent legislaƟon as “other maƩers concerning the 
family”, the content of legal systems concerning families involving persons of the same 
sex should primarily be idenƟcal to marriage under ArƟcle 24, Paragraph 1 immediately, 
and that it is not permiƩed under the ConsƟtuƟon for the Diet to choose and determine 
the specific content of legal systems concerning families involving persons of the same 
sex. Therefore, de facto marriage between persons of the same sex cannot be 
immediately regarded as analogous to “marriage” under ArƟcle 24, Paragraph 1. 
 
On the other hand, a significant number of provisions under marriage related legislaƟon 
explicitly treat de facto marriage in the same way as legal marriage. Such provisions may 



be applied to de facto marriages between persons of the same sex, depending on the 
intent of such provision and the personal union formed between the parƟes (the 2024 
Supreme Court Judgment). Furthermore, Japanese case law has historically protected de 
facto marriages as equivalent to legal marriages in individual cases even without explicit 
provisions. Today, many such protecƟons appear increasingly applicable to de facto 
marriage between persons of the same sex in light of the intent of such case law. Thus, 
the analogical applicaƟon of individual legal provisions to de facto marriage between 
persons of the same sex must be examined not only based on the existence of the 
personal union but also in light of the intent and purpose of the relevant provisions. 
Therefore, the provisions of ArƟcle 24 of the ConsƟtuƟon cannot be analogously applied 
to de facto marriage between persons of the same sex only based on the above. 

 
Accordingly, the appellants’ argument regarding the analogous applicaƟon of ArƟcle 24, 
Paragraph 1 of the ConsƟtuƟon also cannot be accepted. 
 

(5) Summary 

 
Based on the foregoing, it cannot be interpreted that a union between persons of the 
same sex (a de facto marriage between persons of the same sex) is included within 
“marriage” under ArƟcle 24 of the ConsƟtuƟon, nor that ArƟcle 24, Paragraph 1 is 
analogously applied to it. Consequently, it cannot be said that same-sex individuals are 
consƟtuƟonally guaranteed the freedom to “marry.” Therefore, the appellants’ 
argument that the Provisions violate ArƟcle 24, Paragraph 1 of the ConsƟtuƟon cannot 
be accepted. 
 

2. Regarding whether the Provisions violate Article 14, Paragraph 1 of the 

Constitution (Issue (2)) 

 

(1) The Distinction and the Criteria for Determining the Compatibility with 

Article 14, Paragraph 1 of the Constitution 

 
ArƟcle 14, Paragraph 1 of the ConsƟtuƟon sƟpulates equality under the law, staƟng: “All 
people shall be equal under the law and shall not be discriminated against in poliƟcal, 
economic, or social relaƟons on the grounds of race, creed, sex, social status, or family 
origin.” 
 
Incidentally, the Civil Code, the Family Register Act, and other current laws and 
regulaƟons contain no provisions that require parƟes to possess a specific gender 
idenƟty, etc. as a condiƟon for the establishment of marriage, nor do they prohibit 
marriage on the grounds that parƟes possess a specific gender idenƟty, etc. However, 
based on the legislaƟve history and other factors as recognized above (Established Facts 
3.(3)B.), the provisions of the Civil Code and the Family Register Act concerning legal 
marriage are intended to concreƟze the marriage prescribed in ArƟcle 24, Paragraph 1 



of the ConsƟtuƟon—namely, marriage between the persons of the opposite sex—as the 
legal marriage system and to establish its specific requirements and effects (as 1. above). 
In light of this, the term “husband and wife” in the Provisions, like the term “both sexes” 
in the same paragraph, should be interpreted to refer to a husband who is legally male 
and a wife who is legally female (hereinaŌer referred to as the “InterpretaƟon”). 
Therefore, the appellants, who wish to uƟlize the legal marriage system as persons of 
the same sex, cannot use legal marriage based on the Provisions and are thus placed in 
a situaƟon where they cannot enjoy the legal effects of marriage with a same-sex partner 
of their choice, according to their gender idenƟty, etc. As such, it is recognized that the 
Provisions create a disƟncƟon (the DisƟncƟon) regarding the use of the legal marriage 
system between the persons of the same sex and the persons of the opposite sex. 
 
The DisƟncƟon, which prevents persons of the same sex from uƟlizing the legal marriage 
system regardless of their gender, does not violate the essenƟal equality of the sexes 
explicitly stated in ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. However, for the 
appellants who wish to uƟlize the legal marriage system, it consƟtutes a legal disƟncƟon 
in treatment based on the gender of their intended partner, as explicitly stated in ArƟcle 
14, Paragraph 1 of the ConsƟtuƟon. 
 
However, the provision is intended to prohibit legal discriminatory treatment unless it is 
based on a reasonable ground appropriate to the nature of the maƩer. Therefore, 
establishing disƟncƟons in legal treatment based on differences in economic, social, or 
other factual circumstances exisƟng among individuals does not violate this provision as 
long as the disƟncƟon possesses raƟonality (Supreme Court Case No. 1472 of 1962 (O), 
Full Bench Judgment of May 27, 1964, Minshū Vol. 18, No. 4, p. 676; Supreme Court Case 
No. 1310 of 1970 (A), Full Bench Judgment of April 4, 1973, Keishū Vol. 27, No. 3, p. 265, 
etc.). 
 
Based on the foregoing, the issue regarding the DisƟncƟon is whether it consƟtutes 
discriminatory treatment without a reasonable ground corresponding to the nature of 
the maƩer. Even considering the discreƟon granted to the legislature by ArƟcle 24, 
Paragraph 2 of the ConsƟtuƟon, if the DisƟncƟon is found without a reasonable ground 
corresponding to the nature of the maƩer, it should be interpreted as violaƟng ArƟcle 
14, Paragraph 1 of the ConsƟtuƟon. 
 

(2) The Rationality of the Legislative Purpose of the Provisions 

 
A. The Legislative Purpose of the Provisions 

 
MaƩers concerning marriage and family are determined based on the relevant legal 
systems, as their specific contents are entrusted to the reasonable discreƟon of the 
NaƟonal Diet under ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. Therefore, the 
insƟtuƟonal design of the relevant legal system holds significant meaning (see 2015 
Supreme Court No. 1023 Judgment). In parƟcular, the Provisions, based on the same 



paragraph, concreƟze “marriage” referred to in ArƟcle 24, Paragraph 1 as a legal 
marriage system and define its specific requirements and effects (see above 1.). Thus, 
their legislaƟve purpose is understood to be inseparably linked to the insƟtuƟonal design 
of the legal marriage system adopted by the Civil Code. 
 
By examining the deliberaƟve history of the current Civil Code’s insƟtuƟonal design for 
the legal marriage system, it reveals that this design amended and inherited the aspects 
of the Meiji Civil Code’s legal marriage system that conflicted with the fundamental 
principle of ArƟcle 24 of the ConsƟtuƟon (Established Facts 3.(3)B.). Furthermore, it 
reveals that the insƟtuƟonal design of the legal marriage system adopted by the Meiji 
Civil Code addressed marriage itself by adopƟng the form of marriage that already 
existed as a custom in society, while correcƟng its then-exisƟng shortcomings. However, 
it is clear that this design placed a “household” system above marriage (Established Facts 
3.(2)C.). This “household” essenƟally consƟtutes a union spanning mulƟple generaƟons, 
comprising mulƟple husbands and wives and their children. Therefore, the legal 
marriage system adopted by the Meiji Civil Code can be understood as being based on a 
design that envisioned a “household”— union of mulƟple married couples and their 
children—as the fundamental form of the basic family unit consƟtuƟng society’s 
foundaƟonal structure. It then broke this down into relaƟonships between individuals, 
focusing on persons as the subjects to whom rights and obligaƟons are aƩributed under 
modern law, thereby defining marriage as a relaƟonship between husband and wife. 
Indeed, in the Meiji Civil Code, marriage required consent of the head of the household 
or parents (ArƟcle 750), and prohibited the statutory presumpƟve heir from entering 
another household through marriage (ArƟcle 744). These provisions can be understood 
as regulaƟng not only how spouses should conduct themselves as a husband and wife, 
but also how they should conduct themselves as spouses forming a “household” through 
marriage. Thus, the legal relaƟonship of marriage was insƟtuƟonally designed as one 
component within the larger unit of the “household” that encompasses it. 
 
However, since the current Civil Code abolished the “household” system that conflicted 
with the requirements of ArƟcle 24 of the ConsƟtuƟon (Established Facts 3.(3)B., C.), the 
family structure envisioned in its insƟtuƟonal design can be understood as having been 
decomposed from a “household”—a union of mulƟple couples across mulƟple 
generaƟons and their children—into a union of “a husband and wife and their children. ” 
However, considering the social condiƟons at the Ɵme of the consƟtuƟonal amendment, 
where over 90% of the populaƟon actually formed families consisƟng of “a husband and 
wife and their children” (Established Facts 5.(1)A.), and the discussions during the 
consƟtuƟonal amendment (Established Facts 3.(3)A.), it cannot be interpreted that the 
arƟcle required the dissoluƟon of the union of “a husband and wife and their children. ” 
Furthermore, according to the discussions during the Civil Code amendment 
(Established Facts 3.(3)B.), the current Civil Code cannot be interpreted as having 
dissolved this unit either. On the contrary, the current Civil Code establishes many of the 
substanƟve requirements and fundamental, significant effects of marriage on the 
premise that marriage is a union aimed at the procreaƟon and upbringing of children 



(Established Facts 3.(3)C.a.), it can be understood as regulaƟng not only how spouses 
should be as spouses, but also how they should be as parents to the children born 
between them, envisioning the union of “a husband and wife and their children” as the 
fundamental form of the basic family unit consƟtuƟng society. The legal relaƟonship of 
a husband and wife is thus understood to be insƟtuƟonally designed as a component 
element within the larger unit encompassing it: “a husband and wife and their children.” 
Based on this insƟtuƟonal design, the Family Register Act is understood to have 
established family registers organized around the unit of “a husband and wife and their 
children.” 
 
Based on the foregoing, the legal marriage system adopted by the Civil Code is 
understood to be a system design (hereinaŌer referred to as the “System Design”) that 
envisions the union of “a husband and wife and their children” as the fundamental form 
of the basic family unit consƟtuƟng the foundaƟon of society. It is therefore reasonable 
to interpret that the legislaƟve purpose of the Provisions is to establish specific 
requirements and effects of marriage not only from the perspecƟve of how a husband 
and wife should conduct themselves as a husband and wife under the System Design, 
but also from the perspecƟve of how they should conduct themselves as parents to the 
children born to them. 
 
We will examine whether the legislaƟve purpose of the Provisions—to establish specific 
requirements and effects of marriage based on the System Design—is reasonable, 
dividing the analysis into the period around 1947 (as described in B. below) and the 
present Ɵme (as described in C. below). 
 

B. Rationality at the Time of 1947 
 
At the Ɵme of the 1947 amendment to the Civil Code following the consƟtuƟonal 
revision, nearly 90% of the populaƟon actually consƟtuted families consisƟng of “a 
husband and wife and their children” (Established Facts 5.(1)A.). Therefore, it can be 
inferred that the fundamental unit of society was, in pracƟce, a family composed of “a 
husband and wife and their children.” Furthermore, the year 1947 was an era when 
states of gender idenƟty not matching biological sex and homosexuality as a sexual 
orientaƟon were medically evaluated as mental illness (Established Facts 1.(1)A., (2)A.). 
It is reasonable to understand that not treaƟng unions between persons of the same sex 
as the basic consƟtuent unit of society was natural given the various factors of the social 
condiƟons at that Ɵme, including naƟonal tradiƟons and public senƟment. 
 
Given the social context of 1947 described above, the System Design, which envisaged 
only the union of “a husband and wife and their children” as the basic form of family 
consƟtuƟng the fundamental unit of society, is deemed reasonable. Furthermore, based 
on the System Design, it is also deemed reasonable to establish specific requirements 
and effects of marriage not only from the perspecƟve of how a husband and wife should 
be as a husband and wife, but also from the perspecƟve of how they should be as parents 



to the children born to them. 
 

C. Rationality at the Present Time 
 
Compared to 1947, by 2020, the number of marriages had decreased and the proporƟon 
of unmarried individuals had risen. The percentage of households consisƟng of “a 
husband and wife and their children” had fallen to 25.0%, while a nearly equal 
proporƟon, 20.1%, were households consisƟng only of a husband and wife. Nearly 40% 
of the populaƟon now lives in single-person households (Established Facts 5.(1)A., B.). 
Thus, the fundamental unit of today’s actual society have diversified. It is difficult to 
assess that families consisƟng “only” of “a husband and wife and their children” remain 
the sole fundamental unit of society. Furthermore, at present, de facto marriages 
between persons of the same sex are also socially recognized as one form of family (see 
1.(3)B. above). The insƟtuƟonal design of marriage and family law systems selected and 
determined by the NaƟonal Diet is not limited solely to the System Design. 
 
However, from the perspecƟve of the children born, the rate of children born in wedlock 
has remained close to 100% since 1947, and even in 2023, 97.5% of children were born 
as children born in wedlock (Established Facts 5.(1)B.). Thus, from the perspecƟve of the 
children born, nearly 100% are born and raised as children of a husband and wife, living 
their social lives as “a husband and wife and their children.” Yet, such ciƟzens sƟll 
consƟtute a social situaƟon amounƟng to one-quarter of the total populaƟon. 
Furthermore, as the ConsƟtuƟon proclaims in its Preamble, “We hereby establish this 
ConsƟtuƟon … (omiƩed) … for ourselves and our posterity,” the state presupposes the 
maintenance of society in a naƟon state across generaƟons. Furthermore, the 
reproducƟon of children through the sexual union of men and women remains the 
socially accepted normal method for maintaining society in a naƟon state across 
generaƟons (Established Facts 3.(1)), and it is difficult to ensure the stable maintenance 
of society in a naƟon state across generaƟons without this method. Furthermore, even 
as the number of marriages declines and the unmarried rates rise for both men and 
women (Established Facts 5.(1)B.), the fact that nearly all children born are legiƟmate 
children, as stated above, should readily suggest that the current legal marriage system 
is actually a useful insƟtuƟon for persons of the opposite sex seeking to form the union 
of “a husband and wife and their children,” from the perspecƟve of establishing the birth 
environment for the children to be born. 
 
Therefore, even if other insƟtuƟonal designs are conceivable, the System Design itself, 
which envisions the union of “a husband and wife and their children” as one form of 
family, remains reasonable. Based on the System Design, establishing specific 
requirements and effects of marriage not only from the perspecƟve of how a husband 
and wife should be but also from the perspecƟve of how they should be as parents to 
the children born to them conƟnues to be recognized as reasonable even today. 
 
 



(3) On the Rationality of the Distinction Under the Provisions 

 
A. Reasonable Connection to Legislative Purpose 

 
As stated in (2) above, the legislaƟve purpose of the Provisions is to establish specific 
requirements and effects of marriage, based on the System Design that envisions the 
union of “a husband and wife and their children” as the basic family unit forming the 
fundamental unit of society. This purpose encompasses not only the perspecƟve of how 
a husband and wife should conduct themselves as such, but also the perspecƟve of how 
they should conduct themselves as parents to the children born to them (see (2)A. 
above). This legislaƟve purpose remains reasonable at the present Ɵme (as stated in (2)C. 
above), and interpreƟng “husband and wife” in the Provisions as a husband who is legally 
male and a wife who is legally female is reasonable in relaƟon to the aforemenƟoned 
legislaƟve purpose. Moreover, without the Provisions, no one could marry, resulƟng in a 
violaƟon of ArƟcles 13 and 24 of the ConsƟtuƟon. Therefore, their existence cannot be 
unconsƟtuƟonal. Consequently, the DisƟncƟon under the Provisions can be said to be 
based on a raƟonal basis, given the nature of the maƩer. 
 

B. Appellants’ Arguments 
 
The appellants argue that, given changes in social condiƟons to date, persons of the 
same sex can also form personal unions that saƟsfy the essence of marriage and can 
fulfill the funcƟon of nurturing and protecƟng the next generaƟon. They contend that 
since there is no essenƟal difference between persons of the same sex and persons of 
the opposite sex in terms of the union embodying the essence of marriage, persons of 
the same sex should be included in the current legal marriage system as required by 
ArƟcle 14, Paragraph 1 of the ConsƟtuƟon (Appellants’ Arguments (2)D., Appellants’ 
Supplementary Arguments (1)C., (2), (3)). This argument is understood to assert that the 
term “husband and wife” in the Provisions includes persons of the same sex who do not 
have children born to them. Moreover, today, for individual laws, it is possible to consider 
their applicaƟon or analogous applicaƟon to de facto marriages between persons of the 
same sex based on the intent of the law and the relaƟonship formed between the parƟes 
(see 1.(4)B. above). The Provisions are also one such individual law. 
 
However, the legislaƟve purpose of the Provisions is to establish the specific 
requirements and effects of marriage (see (2)A. above). They are provisions intended to 
enable the uƟlizaƟon of the enƟre relevant legal system concerning husband-wife and 
parent-child relaƟonships through a simple noƟficaƟon. On the other hand, the overall 
framework of legal systems governing husband-wife and parent-child relaƟonships that 
the NaƟonal Diet should consider under ArƟcle 24, Paragraph 2 of the ConsƟtuƟon has 
been formed since 1947 through the mutual interacƟon and influence of numerous and 
diverse related legal systems in both the private and public spheres under the System 
Design (Established Facts 3.(4)A.). Among these related legal systems, there may be 
varying degrees of connecƟon to the System Design, ranging from those inseparable 



from it to those unrelated. When creaƟng legal systems for newly socially recognized 
family forms, it is understood that comprehensive consideraƟon by the NaƟonal Diet 
across mulƟple aspects—including consistency and appropriateness with the individual 
legal systems consƟtuƟng the overall framework—and a selecƟon decision involving 
system design based on reasonable discreƟonary judgment are indispensable. 
 
Even considering only the Provisions, requiring “a husband and wife and their children” 
to share the same surname is intrinsically linked to the System Design. However, in the 
social context where the consƟtuƟonality of a selecƟve dual-surname system for 
husbands and wives was contested in 2015 Supreme Court No. 1023 Judgment and 
debates on it conƟnue even aŌer that decision, various opinions may exist regarding 
whether to apply this regulaƟon to relaƟonships between persons of the same sex where 
the surname of the child born is not an issue, or how to regulate consanguineous 
marriages. Furthermore, for individuals whose gender idenƟty aligns with their 
biological sex, that biological sex is also an important aspect of their personal idenƟty. 
The specific details of the legal system must be designed with this in mind. Indeed, legal 
systems in other countries feature diverse insƟtuƟonal designs. ArƟcle 24 of the 
ConsƟtuƟon cannot be interpreted as mandaƟng that the content of family law 
concerning persons of the same sex be unambiguously concreƟzed as idenƟcal to the 
legal marriage system adopted by the current Civil Code, without awaiƟng a decision by 
the NaƟonal Diet. 
 
Nevertheless, if the term “husband and wife” in the Provisions, which define the 
requirements for establishing marriage, were to include relaƟonships between persons 
of the same sex, the content of the legal system concerning families involving persons of 
the same sex—which ArƟcle 24 entrusted to the NaƟonal Diet’s choice—would be 
unambiguously and necessarily concreƟzed as idenƟcal to the current legal marriage 
system, and the relevant legal systems would then be applied. Such an interpretaƟon 
cannot be adopted; therefore, the appellants’ aforemenƟoned argument cannot be 
accepted. 
 

(4) The Argument that the Absence of a Legal System Concerning Families 

Involving Same-Sex Couples Violates Article 14, Paragraph 1 of the 

Constitution 

 
A. The Appellants’ Argument 

 
The appellants argue that, given changes in social condiƟons to date, persons of the 
same sex can also form personal relaƟonships that saƟsfy the essence of marriage and 
can fulfill the funcƟon of raising and protecƟng the next generaƟon. They contend that 
the absence of legal systems concerning families involving persons of the same sex 
violates ArƟcle 14, Paragraph 1 of the ConsƟtuƟon, as there is no essenƟal difference 
between persons of the same sex and persons of the opposite sex in terms of 
relaƟonships possessing the essence of marriage (Appellants’ Supplementary 



Arguments (2) and (3)). 
 

B. Rights Not Guaranteed by the Constitution and Article 14, Paragraph 1 of 
the Constitution 

 
However, persons of the same sex are not guaranteed the freedom of “marriage” under 
ArƟcle 24, Paragraph 1 of the ConsƟtuƟon (see 1.(5) above). The creaƟon of legal systems 
concerning families involving persons of the same sex is leŌ to the legislaƟve discreƟon 
of the NaƟonal Diet under Paragraph 2 of the ArƟcle (see 1.(2)B. and 1.(3)B. above). In 
the first place, the legislaƟve inacƟon of Diet members may be deemed unlawful under 
ArƟcle 1, Paragraph 1 of the State Redress Act only in excepƟonal cases, such as when it 
is clear that the inacƟon unlawfully infringes upon a right guaranteed to the people 
under the ConsƟtuƟon, or when it is indispensable to take necessary legislaƟve 
measures to ensure the people the opportunity to exercise a right guaranteed under the 
ConsƟtuƟon, and the NaƟonal Diet, despite this being clear, neglects to do so for an 
extended period without jusƟfiable reason (Supreme Court Case No. 82 (gyo, tsu) and 
No. 83 (gyo, hi) of 2001, No. 76 and No. 77 of the same year, Full Bench Judgment of 
September 14, 2005, Minshū Vol. 59, No. 7, p. 2087. HereinaŌer referred to as the “2005 
Supreme Court Judgment.”). 
 
Furthermore, the legislaƟon absent in this case, by its nature, does not realize a 
consƟtuƟonally guaranteed right (see 1.(5) above). Its content also involves considering 
the insƟtuƟonal design of a legal system for newly socially recognized family forms (see 
(3) above). In other countries as well, the Ɵming of legislaƟon establishing legal systems 
concerning families involving persons of the same sex varies by naƟon, and some 
countries have not established such systems (Established Facts 4.(1)). Therefore, even if 
the NaƟonal Diet is deemed to have neglected legislaƟon of this nature and content, at 
the present Ɵme, this fact alone cannot be said to immediately consƟtute a violaƟon of 
ArƟcle 14, Paragraph 1 of the ConsƟtuƟon. 
 

C. Inaction Regarding Legislation Aimed at Eliminating Discrimination Based 
on Gender Identity, etc. and Article 14, Paragraph 1 of the Constitution 

 
The establishment of legal systems concerning families involving persons of the same 
sex is posiƟoned in internaƟonal efforts and recommendaƟons as one measure to 
eliminate discriminaƟon based on gender idenƟty, etc. Japan has also been 
recommended to establish such systems from this perspecƟve (Established Facts 2.(1)-
(2) and 4.(2)A. In parƟcular, the 2015 High Commissioner’s report explicitly states this as 
one measure.). Based on this, the appellants can be understood as seeking the 
establishment of a legal system aimed at eliminaƟng discriminaƟon based on gender 
idenƟty, etc. 
 
Upon examinaƟon, a personal relaƟonship where persons of the same sex engage in a 
sincere, lifelong partnership with the intent of forming a lasƟng emoƟonal and physical 



bond consƟtutes what should today be termed a de facto marriage between persons of 
the same sex (see 1.(3)B. above). In Japan, while legal systems concerning such de facto 
marriages were considered as early as the Taisho period, they were designated as a 
legislaƟve issue during the 1947 revision of the Civil Code (Established Facts 3.(2)D. and 
(3)B.). Even aŌer approximately 80 years, no such system exists, and resoluƟon has been 
leŌ to individual cases based on specific laws and the relaƟonships formed between the 
parƟes (Established Facts 3.(4)B.). During the Meiji period, de facto marriage was 
regarded in civilized naƟons as “illicit relaƟons” disƟnct from “marriage” (Established 
Facts 3.(2)C.), and the former term “de facto marriage” also reflected public senƟment 
disƟnguishing it from “marriage.” Today, however, it has gained the designaƟon “de facto 
marriage,” is adopted in many posiƟve laws, and is widely protected in case law 
(Established Facts 3.(4)B.). It appears to have become firmly established among the 
public without formal legal codificaƟon. Today, at least in private daily life, it is generally 
perceived as simply a marriage lacking formal procedures, wherein the couple in 
quesƟon does not consider it parƟcularly important to file for registraƟon. 
 
However, based on the appellants’ statements and the totality of their arguments, it is 
recognized that the appellants are actually placed in a situaƟon differing from de facto 
marriage in various aspects of their private daily lives. Furthermore, considering the 
provisions of the LGBT Understanding PromoƟon Act enacted in 2023 (Established Facts 
2.(3)B.), it is thought that the appellants’ situaƟon stems largely from insufficient public 
understanding of diversity in gender idenƟty, etc. Considering these societal factors, it is 
indeed possible that the creaƟon by the NaƟonal Diet of a legal marriage system for 
persons of the same sex idenƟcal to that for persons of the opposite sex could 
significantly enhance public understanding of diversity in gender idenƟty, etc. 

 
However, the legal system concerning family itself fundamentally defines the nature of 
society’s basic consƟtuent units. While the established system must not contain 
discriminaƟon, eliminaƟng discriminaƟon is not the inherent purpose of that system. On 
the other hand, measures to address insufficient public understanding of diversity in 
gender idenƟty, etc. are not limited to establishing family law systems. For example, 
rather than merely awaiƟng increased understanding through the LGBT Understanding 
PromoƟon Act, another possible approach is to enact explicit legislaƟon prohibiƟng 
discriminaƟon, as recommended by the 2022 United NaƟons Human Rights CommiƩee 
(Established Facts 2.(2)B.). Thus, ArƟcle 24, Paragraph 2 of the ConsƟtuƟon requires the 
NaƟonal Diet to consider the reality of discriminaƟon based on gender idenƟty, etc., 
among other factors in the social context, while keeping in view the overall regulaƟon of 
marital and parent-child relaƟonships. It demands a mulƟfaceted examinaƟon and a 
comprehensive and reasonable discreƟonary judgment to decide whether to establish a 
legal system aimed at eliminaƟng discriminaƟon, and if established, to what extent its 
content should mirror exisƟng legal marriage, including decisions on insƟtuƟonal design. 
 
Moreover, the NaƟonal Diet itself is not in a situaƟon where it has completely neglected 
legislaƟve acƟon. Although deliberaƟons have not commenced, bills have been 



submiƩed mulƟple Ɵmes, and quesƟons have been raised (Established Facts 4.(2)B.). 
Regarding maƩers entrusted to legislaƟve discreƟon by the ConsƟtuƟon, as long as there 
is an actual demand for deliberaƟon within the NaƟonal Diet, the ConsƟtuƟon is 
understood to require, primarily, that the NaƟonal Diet itself, as the representaƟve body 
of the people, make the above decisions through mulƟfaceted consideraƟon and 
comprehensive, reasonable discreƟonary judgment. Therefore, without waiƟng for 
legislaƟve acƟons by the NaƟonal Diet, the current situaƟon cannot be equated with a 
situaƟon where consƟtuƟonally guaranteed rights are not being realized. 
 
Moreover, the evidence presented in this case is extremely limited, gathered under the 
principle of adversarial proceedings, and is enƟrely different in scope from the 
mulƟfaceted factors encompassing the overall social condiƟons that the NaƟonal Diet 
should consider. Regarding family-related legal systems whose primary purpose is not 
the eliminaƟon of discriminaƟon, the ConsƟtuƟon entrusts the NaƟonal Diet’s 
decision—based on mulƟfaceted factors encompassing the overall social condiƟons —
on how to establish such systems with the aim of eliminaƟng discriminaƟon. Given that 
the NaƟonal Diet is required to iniƟate deliberaƟons on this maƩer, it is also difficult to 
conclude that the legislaƟve inacƟon on this maƩer that is aimed at eliminaƟng 
discriminaƟon violates the ConsƟtuƟon based solely on these limited liƟgaƟon materials. 
 
In addiƟon to the above, regarding the absence of legal systems concerning families 
involving persons of the same sex: (1) The absence of such legislaƟon does not itself 
infringe upon persons of the same sex forming a relaƟonship embodying the essence of 
marriage; such relaƟonships are legally protected as de facto marriages between 
persons of the same sex. (2) Even if they cannot receive the applicaƟon of the enƟre 
relevant legal system at once through a simple noƟficaƟon, they can receive individual 
applicaƟon or analogous applicaƟon in accordance with the intent of the relevant legal 
system (as menƟoned in 1.(4)B. above). Furthermore, obligaƟons arising from marriage, 
such as the duty of support (Civil Code ArƟcle 752) and the obligaƟon to share marital 
expenses (Civil Code ArƟcle 760), can also be created through contracts like agency 
agreements (Civil Code ArƟcle 643). Similarly, property division upon divorce (Civil Code 
ArƟcle 768) and statutory inheritance shares (Civil Code ArƟcles 890 and 900) can also 
be subsƟtuted by contracts. Thus, alternaƟves exist for some of the fundamental and 
important legal effects of marriage. (3) Although differing from legal public cerƟficaƟon, 
municipaliƟes where approximately 93% of the populaƟon resides have introduced 
partnership systems, and many private companies are expanding iniƟaƟves to support 
the formaƟon of families and child-rearing by persons of the same sex in the same 
manner as for persons of the opposite sex (Established Facts 4.(2)C.). (4) Individuals 
whose gender idenƟty does not align with their biological sex can opt for legal marriage 
aŌer changing their legal gender under the Gender Handling Special Act, and since the 
2023 Supreme Court Ruling, this gender change can be achieved without undergoing 
invasive medical procedures (Established Facts 2.(3)A., C.). 
 
Considering these circumstances collecƟvely, it is difficult to conclude that the 



DisƟncƟon arising from the absence of legal systems concerning families involving 
persons of the same sex is enƟrely without reasonable basis commensurate with the 
nature of the maƩer when considering the discreƟon granted to the legislature under 
ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. Therefore, it cannot be said to violate ArƟcle 
14, Paragraph 1 of the ConsƟtuƟon. 
 

(5) Summary 

 
As explained above, the appellants’ argument that the DisƟncƟon arising from the 
Provisions or the absence of legal systems governing families involving people of the 
same sex violates ArƟcle 14, Paragraph 1 cannot be accepted. 
 

3. Whether the Provisions Violate Article 24, Paragraph 2 of the Constitution (Issue 

(3)) 

 

(1) The Purpose of Article 24, Paragraph 2 of the Constitution 

 
ArƟcle 24, Paragraph 2 of the ConsƟtuƟon sƟpulates: “With regard to the choice of 
spouse, property rights, inheritance, choice of domicile, divorce and other maƩers 
pertaining to marriage and the family, laws shall be enacted from the standpoint of 
individual dignity and the essenƟal equality of the sexes.” 
 
As previously explained, maƩers pertaining to marriage and the family should be 
determined through a comprehensive judgment that takes into account various factors 
within the social context, including naƟonal tradiƟons and public senƟment, while 
envisioning the overall regulaƟon of spousal and parent-child relaƟonships in each era. 
The specific measures shall then be established through the relevant legal systems. 
Therefore, the requirement is to specify the measures through legislaƟon, and the 
construcƟon of the relevant legal systems is primarily entrusted to the reasonable 
legislaƟve discreƟon of the NaƟonal Diet. At the same Ɵme, ArƟcle 24, Paragraph 2 of 
the ConsƟtuƟon sets limits on that discreƟon by indicaƟng the requirement and 
guideline that such legislaƟon shall be enacted from the standpoint of individual dignity 
and the essenƟal equality of the sexes (see 1.(2)B. above). 
 
Furthermore, given that ArƟcle 24, Paragraph 2 of the ConsƟtuƟon explicitly sets forth 
the above legislaƟve requirements and guidelines for a legislaƟve act that inherently 
requires consideraƟon of various factors, these requirements and guidelines do not 
merely mean that it is saƟsfactory to enact laws that prohibit unjust infringement of 
personal rights guaranteed as consƟtuƟonal rights and that maintain the formal equality 
of the sexes. Rather, it requires the enactment of laws that give full consideraƟon to 
respecƟng personal interests that are not directly guaranteed as consƟtuƟonal rights, 
ensuring substanƟve equality between the sexes, and prevenƟng the measures of the 
marriage system from imposing de facto unreasonable constraints on the ability to 



marry. In this respect too, it can be said to provide restricƟve guidelines for legislaƟve 
discreƟon. However, the personal interests and substanƟve equality referred to here, 
which do not amount to rights directly guaranteed by the ConsƟtuƟon, encompass 
diverse content. The manner of realizing them should be determined based on prevailing 
social condiƟons, circumstances of naƟonal life, and the nature of the family at any given 
Ɵme. 

 
Therefore, while it is self-evident that legislaƟve measures must not unjustly infringe 
upon personal rights guaranteed as consƟtuƟonal rights, thereby violaƟng ArƟcle 13, nor 
shall they establish unreasonable discriminaƟon, thereby violaƟng ArƟcle 14, paragraph 
1, the selecƟon and determinaƟon of specific legislaƟve measures to meet the 
requirements of ArƟcle 24 and the guidelines outlined above are entrusted to the 
mulƟfaceted deliberaƟon and judgment of the NaƟonal Diet, as described above. 
Therefore, whether provisions in laws establishing legal systems concerning marriage 
and family, which do not violate ArƟcle 24, Paragraph 1 or ArƟcle 14, Paragraph 1 of the 
ConsƟtuƟon, are further deemed to comply with ArƟcle 24, Paragraph 2 of the 
ConsƟtuƟon, must be determined by examining the purpose of the legal system in 
quesƟon and the effects arising from its adopƟon. This determinaƟon should be made 
from the perspecƟve of whether the provisions in quesƟon lack raƟonality in light of the 
requirements of individual dignity and the essenƟal equality of the sexes, and whether 
they must be deemed to exceed the scope of the NaƟonal Diet’s legislaƟve discreƟon 
(See 2015 Supreme Court No. 1023 Judgment). 
 

(2) Analysis 

 
As explained in Issues (1) and (2) above, the Provisions do not violate ArƟcle 24, 
Paragraph 1, or ArƟcle 14, Paragraph 1 of the ConsƟtuƟon (as menƟoned above in 1.(5) 
and 2.(5)). The Provisions were intended by the legislature to not only legislate the 
concrete requirements for and effects of marriage as a status from the perspecƟve of 
how a husband and wife should be as a couple, but also from the perspecƟve of how 
they should be as parents to any children born between them. This is based on the 
System Design, which envisions the basic family unit, defined as a unit of “a husband and 
wife and their children,” as the basic consƟtuent unit of society (as menƟoned above in 
2.(2)A.). The design of this system is consistent with the intent of ArƟcle 24, Paragraph 1 
of the ConsƟtuƟon, which envisions marriage between persons of the opposite sex (as 
menƟoned above in 1.(2)B. and 1.(3)C.), and therefore remains reasonable at the 
present Ɵme (as menƟoned above in 2.(2)C.). The InterpretaƟon is reasonable in light of 
the aforemenƟoned legislaƟve purpose. Furthermore, denying the existence of the 
Provisions and invalidaƟng them would result in a situaƟon where no one could marry, 
which would create a result impermissible under ArƟcle 13 and ArƟcle 24, Paragraph 1 
of the ConsƟtuƟon (as menƟoned above in 2.(3)A.). If we were to adopt the 
interpretaƟon that the term “husband and wife” includes persons of the same sex, the 
Provisions, which establish the requirements for the formaƟon of a marriage, would 
result in the content of those laws and regulaƟons necessarily being the same in relaƟon 



to persons of the same sex as in relaƟon to persons of the opposite sex under the current 
legal marriage system, despite the fact that the legislature has not yet determined the 
details of how to implement a legal system in relaƟon to families involving persons of 
the same sex. Such an interpretaƟon cannot be adopted (as menƟoned above in 2.(3)B.). 
Furthermore, regarding de facto marriages between persons of the same sex, there 
already exist alternaƟve methods to achieve some of the fundamental and significant 
legal effects of marriage. Although these methods differ from legal cerƟficaƟon, 
approximately 93% of the populaƟon resides in municipaliƟes that have introduced 
partnership systems, and many private companies are increasing efforts to support 
family formaƟon and child-rearing for persons of the same sex in a manner similar to 
that of persons of the opposite sex (as menƟoned above in (4)C.). 
 
Considering the above points comprehensively, even if the Provisions, which embody 
marriage as a legal system between the persons of the opposite sex and define the 
concrete requirements for and effects of marriage, do not include a legal system 
concerning families involving persons of the same sex, it cannot be said that they 
necessarily lack raƟonality in light of the principles of personal dignity and the essenƟal 
equality of the sexes, or that they exceed the scope of the NaƟonal Diet’s legislaƟve 
discreƟon under the aforemenƟoned circumstances. Therefore, the Provisions do not 
violate ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. 
 

(3) Appellants’ Arguments in the Prior Instance Court 

 
A. Arguments of the Appellants 

 
The appellants argue that: (1) ArƟcle 24, Paragraph 2 of the ConsƟtuƟon imposes an 
obligaƟon on the legislature to establish systems concerning marriage and family (see 
Appellants’ Argument (3)A.), and (2) ArƟcle 24, Paragraph 1 of the ConsƟtuƟon 
guarantees the freedom of marriage even to same-sex couples who share the essenƟal 
nature of marriage. On these premises, the appellants contend that the Provisions 
violate ArƟcle 24, Paragraph 2 insofar as they restrict the freedom to choose one’s 
spouse (see Appellants’ Argument (3)B.a.). Furthermore, the appellants argue that: (3) 
Regardless of whether the consƟtuƟonal guarantee of freedom of marriage under ArƟcle 
24, Paragraph 1 applies to freedom of marriage, since the interest in forming and 
maintaining a family through the legal marriage system is pre-state in nature and 
consƟtutes a vital personal interest for an individual’s personal existence, ArƟcle 24, 
Paragraph 2 should be understood as requiring the establishment of legal systems 
necessary to guarantee, even for persons of the same sex who share the essenƟal nature 
of marriage, the benefit of forming and maintaining a family through the legal marriage 
system (see Appellants’ Argument(3)B.b.). Accordingly, the appellants assert that, 
absent truly unavoidable reasons, the Provisions deny persons of the same sex who 
share the essenƟal nature of marriage the ability to receive the same benefits enƟtled 
under the exisƟng legal marriage system, and prevenƟng them from marrying under the 
current system violates ArƟcle 24, Paragraph 2 of the ConsƟtuƟon. 



 
B. Analysis 

 
In assessing the above point A.(1) (the legislaƟve obligaƟon under ArƟcle 24, Paragraph 
2 of the ConsƟtuƟon), insofar as the DisƟncƟon arises from legislaƟve inacƟon 
concerning legal systems pertaining to families involving persons of the same sex under 
ArƟcle 14, Paragraph 1 of the ConsƟtuƟon, it is difficult to conclude that this treatment 
is devoid of a raƟonal basis commensurate with the nature of the maƩer, when taking 
into account the discreƟon afforded to the legislature under ArƟcle 24, Paragraph 2 of 
the ConsƟtuƟon (see 2.(4)C. above). Similarly, , receiving legal treatment consistent with 
one’s gender idenƟty, etc. consƟtutes an important legal interest Ɵed to a person’s 
personal existence (see the 2023 Supreme Court Ruling), and while it cannot be said to 
rise to the level of a consƟtuƟonally guaranteed right, it is properly understood as one 
of the personal interests that merit consƟtuƟonal respect under ArƟcle 13 of the 
ConsƟtuƟon. Accordingly, legislaƟon based on ArƟcle 24, Paragraph 2 of the ConsƟtuƟon 
should respect such an interest as a guiding principle. However, how to realize such an 
interest within the legal system concerning families involving persons of the same sex is 
a maƩer to be determined through legislaƟve discreƟon, taking into consideraƟon the 
social condiƟons of the Ɵme, circumstances of naƟonal life, and prevailing concepƟons 
of the family and other factors (see (1) above). Moreover, similar to the relaƟonship with 
ArƟcle 14, Paragraph 1 of the ConsƟtuƟon, given that deliberaƟon within the NaƟonal 
Diet is required, the ConsƟtuƟon is understood to entrust, in the first instance, to the 
NaƟonal Diet the responsibility to determine, through mulƟfaceted examinaƟon and 
comprehensive and raƟonal discreƟonary judgment, how to recognize same-sex 
relaƟonships as a legal insƟtuƟon taking into consideraƟon the social condiƟons of the 
Ɵme, circumstances of naƟonal life, prevailing concepƟons of the family and other 
factors. Therefore, without awaiƟng such determinaƟon, it cannot be regarded that the 
current state of affairs is one in which a consƟtuƟonally protected right is not being 
realized (see 2.(4)C. above). 
 
Furthermore, regarding point A.(2) above (the obligaƟon to legislate based on the 
guarantee of freedom of marriage), ArƟcle 24, Paragraph 1 of the ConsƟtuƟon does not 
guarantee freedom of marriage to persons of the same sex (see 1.(5) above). Moreover, 
regarding point A.(3) above (the obligaƟon to legislate based on the pre-state nature of 
the interest in forming and maintaining a family through the legal marriage system), the 
legal marriage system, unlike life or liberty, was first established in modern law 
(Established Facts 3.(1)), and the argument that the interest in uƟlizing such a legal 
marriage system possesses a pre-state nature is logically self-contradictory. Even if the 
Provisions do not include legal systems concerning families involving persons of the same 
sex, it cannot be said that they immediately lack raƟonality in light of the demands of 
human dignity and the essenƟal equality of the sexes under the current circumstances, 
nor that they fall outside the scope of the NaƟonal Diet’s legislaƟve discreƟon, as 
explained in (2) above. 
 



(4) Appellants’ Supplementary Arguments in this Court 

 
A. Appellants’ Arguments 

 
The appellants argue that: (1) Denying persons of the same sex access to the legal 
marriage system violates ArƟcle 24, Paragraph 2 of the ConsƟtuƟon, which guarantees 
“the individual dignity”; and (2) Establishing a separate legal system for family maƩers 
concerning persons of the same sex disƟnct from the marriage system for persons of the 
opposite sex amounts to labeling persons of the same sex as unequal and inferior to 
persons of the opposite sex, and is impermissible under the principle of “individual 
dignity.” The appellants argue that ArƟcle 24, Paragraph 2 of the ConsƟtuƟon requires 
the current legal marriage system to encompass persons of the same sex as a maƩer of 
personal dignity (see Appellants’ Supplementary Argument (1)B.). 
 

B. Analysis 
 
The appellants’ argument regarding point A.(1) above (denying persons of the same sex 
access to the legal marriage system and individual dignity) is equivalent to arguing that 
ArƟcle 24, Paragraph 2 of the ConsƟtuƟon, which entrusts the specific content of family-
related legal systems concerning persons of the same sex to the reasonable discreƟon of 
the NaƟonal Diet (as stated 1.(2)B. above), violates individual dignity. However, while 
ArƟcle 13 of the ConsƟtuƟon sƟpulates respect for individual dignity, it also entrusts the 
specific construcƟon of post-amendment family law systems to the legislaƟve discreƟon 
of the NaƟonal Diet. Even if an individual’s gender idenƟty, etc. consƟtutes an individual 
characterisƟc rooted in an individual’s personality and possesses a pre-state nature, the 
legal marriage system itself is not pre-state in nature (see (3)B. above). Denying persons 
of the same sex access to the current legal marriage system does not necessarily violate 
individual dignity. 
 
Furthermore, regarding point A.(2) above (the legal family system for persons of the 
same sex differs from the current legal marriage system and individual dignity), the 
content of the legal family system for persons of the same sex is not necessarily idenƟcal 
in the legislaƟve examples of other countries, nor does a difference imply that one 
system is superior and the other inferior. Fundamentally, while de facto marriages 
between persons of the same sex possess legal characterisƟcs equivalent to de facto 
marriage at least within the private sphere, based on the enƟrety of the appellants’ 
statements and arguments, it is recognized that in pracƟce, they face circumstances 
disƟnct even from de facto marriages in various aspects of their private daily lives. This 
is due to insufficient public understanding of diversity in gender idenƟty, etc., and stems 
from their status as same-sex partners (see 2.(4)C. above). What should be addressed in 
relaƟon to individual dignity is the underlying social factors themselves. While making 
the legal family system for persons of the same sex idenƟcal to the current legal marriage 
system might dramaƟcally improve such factors, this is not the only possible approach. 
Examining legislaƟve examples from other countries, there is no reasonable basis to 



interpret that the content of the legal family system for persons of the same sex must 
unambiguously be defined in an idenƟcal manner to the current legal marriage system 
(marriage under ArƟcle 24, Paragraph 1 of the ConsƟtuƟon), nor that the NaƟonal Diet’s 
selecƟon and determinaƟon of the content is impermissible under the ConsƟtuƟon (see 
1.(3) and 2.(4)B. and C. above). 
 

(5) Summary 

 
Based on the foregoing, the appellants’ argument concerning a violaƟon of ArƟcle 24, 
Paragraph 2 of the ConsƟtuƟon is ulƟmately in the same vein as their arguments 
concerning the violaƟons of ArƟcle 24, Paragraph 1 and ArƟcle 14, Paragraph 1. The 
absence of the Provisions, which do not violate ArƟcle 24, Paragraph 1 or ArƟcle 14, 
Paragraph 1, or of legal family systems for same-sex couples (see SecƟons 1. and 2. 
above), cannot be accepted as an argument that would inevitably be deemed to exceed 
the scope of the NaƟonal Diet’s legislaƟve discreƟon. 
 

4. Appellants’ Claims 

 

(1) The Meaning of Illegality under the State Redress Act 

 
ArƟcle 1, Paragraph 1 of the State Redress Act sƟpulates that the state or a public enƟty 
shall be liable to compensate for damages when a public official, in the exercise of public 
authority, breaches a legal duty arising from his or her official posiƟon and thereby 
causes damage to an individual ciƟzen (see Supreme Court Case No. 1240 (e) of 1978, 
First PeƩy Bench Judgment of November 21, 1978, Minshū Vol. 39, No. 7, p. 1512; the 
2005 Supreme Court Judgment). 
 

(2) Situation of the Appellants concerning Legislation 

 
A. Gender idenƟty, etc., is an important aspect of a person’s individuality today 
(Established Facts 1.(3) and 2.(4)), and receiving legal treatment consistent with one’s 
gender idenƟty, etc. is an important legal interest linked to a person’s personal existence 
(see the 2023 Supreme Court Ruling). Furthermore, de facto marriages between persons 
of the same sex are now socially recognized as a form of family (see 1.(3)B. above). While 
such de facto marriages between persons of the same sex possess the same legal 
characterisƟcs to those of de facto marriages between a man and a woman, at least 
within the private sphere, the appellants are placed in circumstances differing from 
those of de facto marriages between a man and a woman in various aspects of their 
private daily lives (see 2.(4)C. above). 
 
B. Given the provisions of the LGBT Understanding PromoƟon Act enacted in 2023, 
this situaƟon is believed to be largely aƩributable to insufficient public understanding of 
diversity such as gender idenƟty, etc. (Established Facts 2.(3)B.). An internaƟonally 



recognized strategy used to eliminate discriminaƟon resulƟng from a lack of 
understanding involves establishing legal family systems for persons of the same sex and 
making efforts to publicly recognize such relaƟonships (Established Facts 2.(1)), and 
Japan has also been recommended to establish such legal systems (Established Facts 
2.(2) and 4.(2)A.). 
 
However, examining the status of legislaƟve consideraƟon in Japan, while amendments 
to the legal marriage system are made periodically in response to changes in social 
circumstances (Established Facts 3.(4)A.), with respect to the legal family systems for 
same-sex couples, the government has been making statements in the NaƟonal Diet for 
at least about the last 10 years that careful consideraƟon is required; yet there is no 
evidence suggesƟng that such careful consideraƟon has actually begun, and 
deliberaƟons do not commence even when bills are submiƩed (Established Facts 
4.(2)B.). Accordingly, it may rather be inferred that such careful deliberaƟon has not even 
been commenced, and objecƟvely speaking, the current state of consideraƟon makes it 
difficult to conclude that the appellants’ significant legal interests—linked to their status 
as persons enƟtled to legal treatment consistent with their gender idenƟty, etc.—are 
being sufficiently respected. Furthermore, in relaƟon to the underlying lack of public 
understanding, among the naƟonal government, local governments, and private 
businesses, whose roles are prescribed under the LGBT Understanding PromoƟon Act 
(see ArƟcles 4-6 of the Act and Established Facts 2.(3)B.) , while local governments and 
private companies have seen a growing movement to treat the same-sex union  as 
families (Established Facts 4.(2)C.), only the naƟonal government remains in the 
aforemenƟoned state of consideraƟon. There is no evidence that even the basic plan 
that the government should establish under ArƟcle 8 of the Act has been formulated, 
more than two years aŌer the Act’s enactment (Established Facts 2.(3)B.). 
 
C. In light of the foregoing points, and based solely on the arguments and evidence 
presented in this case, it is inconceivable that such a situaƟon would have arisen if the 
appellee’s relevant administraƟve agencies had accurately implemented measures to 
promote public understanding of the diversity of sexual orientaƟon and gender idenƟty 
in accordance with the LGBT Understanding PromoƟon Act. If so, it should be considered 
that public officials of the relevant administraƟve agencies with authority to implement 
such measures may be acƟng unlawfully in relaƟon to the appellants for the purposes of 
ArƟcle 1, Paragraph 1 of the State Redress Act, by negligently failing to implement them 
and thereby allowing situaƟons where unjust discriminaƟon based on sexual orientaƟon 
and gender idenƟty occurs. 
 

(3) Appellants’ Arguments Concerning Illegality Under the State Redress Act  

 
However, the appellants’ claim of illegality under the State Redress Act in this case is 
based on the premise that the Provisions or the absence of a legal system concerning 
families involving same-sex couples violate ArƟcle 24, Paragraphs 1 and 2, and ArƟcle 14, 
Paragraph 1 of the ConsƟtuƟon. They argue that the legislaƟon or the legislaƟve inacƟon 



failing to recƟfy this (including the inacƟon of not establishing a legal system concerning 
families involving same-sex couples) is unlawful under the State Redress Act. Under the 
principle of adversarial proceedings, this Court can only determine the existence or 
nonexistence of such illegality. The arguments and evidence presented in this case have 
also been focused on the alleged consƟtuƟonal violaƟons described above. 
 
Such legislaƟve acƟon or inacƟon by the NaƟonal Diet may excepƟonally be evaluated 
as unlawful only in cases where it is evident that the content of the legislaƟon or the 
inacƟon unlawfully infringes upon rights guaranteed to the people under the 
ConsƟtuƟon, or where it is indispensable to take necessary legislaƟve measures to 
ensure the people’s opportunity to exercise their consƟtuƟonally guaranteed rights, and 
the NaƟonal Diet, despite this being clear, neglects to do so for an extended period 
without jusƟfiable reason(See the 2005 Supreme Court Judgment). 
 
However, as stated in points 1. to 3. above, the Provisions or the nonexistence of legal 
systems concerning families involving persons of the same sex cannot be conclusively 
determined to violate ArƟcle 24, paragraphs 1 and 2, or ArƟcle 14, paragraph 1 of the 
ConsƟtuƟon, as argued by the appellants. ParƟcularly with regard to the NaƟonal Diet, 
although deliberaƟons have not commenced, bills have been submiƩed mulƟple Ɵmes 
and deliberaƟon has been requested (Established Facts 4.(2)B.). Regarding maƩers 
entrusted to legislaƟve discreƟon by the ConsƟtuƟon, as long as deliberaƟon is being 
sought within the NaƟonal Diet, the ConsƟtuƟon requires that the Diet, aŌer thorough 
deliberaƟons, make a choice and decision regarding the legal system concerning families 
involving persons of the same sex (see above 2.(4)C., 3.(3)B.). Receiving legal treatment 
consistent with one’s gender idenƟty, etc. consƟtutes an important legal interest Ɵed to 
an individual’s personal existence. Therefore, if the current situaƟon persists, it is 
unavoidable that the provisions at issue will conflict with ArƟcle 13 and ArƟcle 14, 
Paragraph 1 of the ConsƟtuƟon. However, at this point in Ɵme, deliberaƟons should first 
be conducted and explored within the NaƟonal Diet, and it cannot be said that the 
aforemenƟoned legislaƟve inacƟon immediately consƟtutes a violaƟon under the State 
Redress Act as described above. 
 
Therefore, the appellants’ claim of illegality under the State Redress Act cannot be 
accepted. 
 
V Conclusion 
 
Beyond the foregoing, considering the arguments of both parƟes in the original trial and 
this appeal, and examining the content of the evidence, nothing alters the Court’s 
findings and determinaƟons (including the porƟons ciƟng the original judgment). 
Accordingly, the original judgment dismissing all the appellants’ claims is appropriate. 
Since all the appeals in this case are without merit, the Court decides as set forth in the 
main text of the judgment. 
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