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Main Text of Judgment 
 

1. The appeal is dismissed. 
2. The appellants shall bear the costs of the appeal. 

 
Facts and Reasons 

 
As set out in the attached Summary of Judgment. 

 

  



SUMMARY OF JUDGMENT 

 

1. Summary of the Case (Section II 1. of the Judgment) 
This case involves the Appellants, who wish to marry persons of the same legal gender under the 

legal marriage system, claiming that certain provisions of the Civil Code and the Family Register 

Act (the "Provisions") limit the persons who may use the current legal marriage system to those 

who are legally of opposite sexes, and such limitation does not conform with Article 24, 

Paragraphs 1 and 2, and Article 14, Paragraph 1 of the Constitution and the failure by the 

Appellee, notwithstanding these constitutional violations, to take legislative measures to facilitate 

marriage between individuals of the same sex, without justifiable reason and over a prolonged 

period, is unlawful under Article 1, Paragraph 1 of the State Redress Act. Accordingly, the 

Appellants seek damages for mental distress from the Appellee based on that provision. 

The prior instance dismissed all of the Appellants’ claims, and the Appellants, objecting to this 

outcome, filed this appeal. 

 

2. The Meaning of Unlawfulness under the State Redress Act and the Legislative 
Situation regarding the Appellants (Sections IV 4. (1) and (2) of the Judgment) 
(1)  Article 1, Paragraph 1 of the State Redress Act provides that the State or a public entity shall 

assume liability for damages when a public official exercising governmental authority of the State 

or a public entity has, in violation of the legal duties of their office owed to an individual citizen, 

caused damage to that citizen (Supreme Court, First Petty Bench Judgment, November 21, 1985). 

(2)  Gender identity and sexual orientation ("SOGI") are today recognized as important aspects of 

an individual's identity, and being treated under the law in a manner consistent with one's SOGI is 

an important legal interest closely connected to one's personal identity (see Supreme Court, 

Grand Bench Decision, October 25, 2023). Furthermore, today, a personal union in which two 

persons of the same sex live together with sincere intent for the purpose of permanent spiritual 

and physical union is recognized as receiving recognition as a form of family. Such a union 

between two persons of the same sex may be described as a "de-facto same-sex marriage." Such 

a de-facto same-sex marriage is, at least in the private sphere, similar in legal nature to that of a 

de facto marriage between opposite-sex couples. However, while the prevailing public attitude 

today is that a de facto marriage is simply a marriage that merely lacks registration, with no 



particular weight placed on the presence or absence of registration, the Appellants in fact find 

themselves in a situation, in various aspects of their private daily lives, that differs even from that 

of a de facto marriage. 

(3)  Based on the content of the Act on Promotion of Public Understanding of Diversity in Sexual 

Orientation and Gender Identity (the "Understanding Promotion Act"), enacted in 2023, this 

situation is considered to stem largely from a lack of public understanding of diversity in SOGI. 

Internationally, as one measure to eliminate discrimination arising from this type of lack of 

understanding, efforts have been made to establish a legal framework governing the family status 

for same-sex couples and to officially recognize or certify such relationships, and Japan has also 

been recommended to establish such a legal framework. 

However, looking at the legislative deliberations in Japan, while amendments to the legal marriage 

system have been made from time to time in response to changes in social circumstances, with 

regard to a legal framework for family recognition of same-sex couples, the government has 

repeatedly stated, including in responses to the National Diet, for at least approximately ten years, 

that the matter requires careful consideration, yet there is no evidence suggesting that such 

careful consideration appears to have begun. In the National Diet, even when bills have been 

submitted, deliberations have not commenced. This rather suggests that such careful 

consideration has not in fact commenced, and the state of consideration is, objectively assessed, 

one in which it is difficult to say that the important legal interests of the Appellants connected to 

their personal identity — namely, the right to be treated under law in accordance with their SOGI 

— are being given due respect. Moreover, with respect to the underlying lack of public 

understanding, among those assigned roles under the Understanding Promotion Act — the State, 

local governments, and private businesses (Articles 4 through 6) — local governments and private 

businesses have been increasingly treating same-sex unions as family, yet the State alone remains 

in the above-described state of consideration, and there is no evidence that even the basic plan 

that the government is required to formulate pursuant to Article 8 of the Understanding 

Promotion Act has been formulated as of the present time, more than two years after the 

enactment of such Act. 

(4)  Considering the above, and within the scope of the arguments and evidence presented in this 

case, had the Appellee's relevant administrative authorities appropriately undertaken measures to 

promote public understanding of diversity in sexual orientation and gender identity in accordance 

with the Understanding Promotion Act, such circumstances would not have occurred. Accordingly, 



it should be noted that there may be instances where public officials of the relevant administrative 

agencies with the authority to enforce such measures have, through negligence, failed to act and 

thereby permitted wrongful discrimination based on sexual orientation and gender identity to 

continue. In certain circumstances, such inaction would be unlawful for purposes of Article 1, 

Paragraph 1 of the State Redress Act. 

 

3. Whether the Appellants’ Claim of Unlawfulness under the State Redress Act Exists 

(1)  Unlawfulness under the State Redress Act Claimed by the Appellants and the Framework 

for Determination (Section IV 4. (3) of the Judgment) 

The court notes, however, that the asserted claim of unlawfulness under the State Redress Act by 

the Appellants is predicated on the argument that either the Provisions themselves, or the 

absence of a legal framework for family recognition of same-sex couples, constitute violations of 

Articles 24, Paragraph 1, 24, Paragraph 2, and 14, Paragraph 1 of the Constitution, and that the 

legislative act or omission — including the failure to establish a family-oriented legal framework 

for same-sex couples — is unlawful under the State Redress Act. Since this court is bound by the 

issues as framed by the parties, what this court can adjudicate is solely the presence or absence of 

such unlawfulness, and the arguments and evidence in this case have been presented around the 

above-described alleged constitutional violation. 

Legislative actions or omissions by members of the National Diet are deemed unlawful only under 

exceptional circumstances — such as when it is clearly evident that the substance of the 

legislation, or the failure to legislate, results in an unlawful violation of constitutionally guaranteed 

human rights, or when it is clearly evident that it is necessary and essential to implement 

legislative measures to guarantee the exercise of constitutional rights but, without justifiable 

cause, the National Diet fails to act for a substantial period of time (Supreme Court, Grand Bench 

Judgment, September 14, 2005). 

The court, however, for the reasons set out in (2) through (4) below, cannot go so far as to 

conclude that the Provisions, or the absence of a family-related legal framework for same-sex 

couples violates Articles 24, Paragraph 1, 24, Paragraph 2, and 14, Paragraph 1 of the Constitution 

as claimed by the Appellants. 

 



(2)  Whether the Provisions Violate Article 24, Paragraph 1 of the Constitution (Issue (1)) 

(Section IV 1. of the Judgment) 

A.  Questions concerning marriage and the family require a comprehensive determination, in 

light of the social circumstance of each period, of how spousal and parent-child relationships 

should be structured as a whole. This process should involve careful consideration of various 

factors shaping the social environment, including national tradition and prevailing public 

sentiment. Therefore, it is most appropriate for the specifics of these matters to be established 

through legislation rather than determined solely by the Constitution. Article 24 of the 

Constitution, by providing in Paragraph 1 that "Marriage shall be based only on the mutual 

consent of both sexes and it shall be maintained through mutual cooperation with the equal rights 

of husband and wife as a basis," and in Paragraph 2 that "With regard to choice of spouse, 

property rights, inheritance, choice of domicile, divorce, and other matters pertaining to marriage 

and the family, laws shall be enacted from the standpoint of individual dignity and the essential 

equality of the sexes," delegates the construction of specific legal framework relating to marriage 

and the family primarily to the reasonable legislative discretion of the National Diet, while at the 

same time, by setting out the requirement and guideline that such legislation should be based on 

individual dignity and the essential equality of the sexes and thereby delineating the limits to such 

discretion (see Supreme Court Case No. 255 of 1992 (O), Third Petty Bench Judgment of February 

5, 1992, Saiban Shū Civil No. 177, p. 243; Supreme Court Case No. 1079 of 2013 (O), Full Court 

Judgment of December 16, 2015, Minshū Vol. 69, No. 8, p. 2427). 

B.  Considering the prevailing social circumstances at the time the postwar Constitution was 

amended in 1947, the issues associated with the legal marriage system under the Meiji Civil Code, 

the discussions during deliberation of the amendment, and the purpose and text of Articles 24, 

Paragraph 1 and Paragraph 2, Article 24 of the Constitution should be interpreted as defining 

"marriage" as the form historically and traditionally recognized by society at the time of the 

Constitutional amendment — namely, a personal union between two individuals of opposite sexes 

who intend to live together in a permanent spiritual and physical partnership — and as 

establishing the core democratic principles of individual dignity (Article 13) and the essential 

equality of the sexes (Article 14) as the requirement and guideline for enacting the legal marriage 

system. Article 24, Paragraph 2 of the Constitution should be interpreted as entrusting to the 

reasonable legislative discretion of the National Diet the determination of matters concerning 

"family", including other personal unions, matters enumerated in that Paragraph and other 

"related matters" set out in that Paragraph, while delineating the limits of that discretion. Given 



that de facto same-sex marriages are personal unions that received social recognition as a family 

after the Constitutional enactment, and considering that comparative legislative examples show 

that there is a wide variety of possible legal frameworks for same-sex couples and each country's 

selection and determination also vary widely, there is no rational basis to conclude that the 

substance of the legal framework for family recognition of same-sex couples must be classified as 

marriage under Article 24, Paragraph 1 of the Constitution and to deny the constitutional authority 

of the National Diet to choose and determine the specific substance of such a legal framework. 

While the Appellants argue for analogical application of Article 24, Paragraph 1 of the Constitution, 

this argument likewise cannot be accepted. 

C.  Based on the foregoing, a same-sex union (de facto same-sex marriage) cannot be interpreted 

as being included in "marriage" under Article 24 of the Constitution, nor as being subject to 

analogical application of Paragraph 1 of that Article, and since the freedom to marry of same-sex 

couples is not constitutionally guaranteed, the Appellants' argument that the Provisions violate 

Article 24, Paragraph 1 of the Constitution cannot be accepted. 

 

(3)  Whether the Provisions Violate Article 14, Paragraph 1 of the Constitution (Issue (2)) 

(Section IV 2. of the Judgment) 

A.  Standard of Review and Other Matters Regarding the Distinction and Conformity with 

Article 14, Paragraph 1 of the Constitution 

There is distinctive difference in treatment ("Distinction"), as to the availability of the legal 

marriage system, between same-sex couples and opposite-sex couples under the provisions of the 

Civil Code and the Family Register Act relating to legal marriage (the Provisions). 

If such Distinction lacks a rational basis appropriate to the nature of the matter at issue even after 

taking into account the legislative discretion accorded to the legislature under Article 24, 

Paragraph 2 of the Constitution, then it is appropriate to interpret that such Distinction violates 

Article 14, Paragraph 1 of the Constitution. 

B.  Whether there is Rational Basis for the Distinction under the Provisions 

Since matters relating to marriage and family are to be given concrete form through the relevant 

legal framework, whose specific content is entrusted to the reasonable discretion of the National 

Diet under Article 24, Paragraph 2 of the Constitution, the institutional design of such legal 



framework is of critical significance (Supreme Court, Grand Bench Judgment, December 16, 2015 

[Case No. 1023]). The legal marriage system adopted by the Civil Code is properly understood to 

have been constructed upon an institutional design ("Institutional Design") that contemplates the 

union of “a married couple and their children” as the fundamental family unit that forms the basic 

building block of society and, accordingly, the legislative purpose of the Provisions is properly 

understood to be, within such Institutional Design, to prescribe the specific requirements and 

effects of marriage not only from the perspective of what it means to be spouses to one another, 

but also from the perspective of what it means to be parents to the children born of such union. 

Compared with the situation prevailing in 1947, the actual basic building block of society today has 

diversified, and social circumstances are such that it is no longer tenable to characterize the family 

unit as consisting solely of “a married couple and their children.” Furthermore, currently, de facto 

same-sex marriages also receive social recognition as a form of family unit, and therefore the 

institutional design for any legal framework relating to marriage and family that the National Diet 

may choose from is not limited to the Institutional Design. 

Nevertheless, from the perspective of children who are born, nearly 100% are born and raised as 

children of a married couple and live their social lives as part of the family unit of “a married 

couple and their children,” and the current social landscape is such that such persons still account 

for approximately one-quarter of the total population. Furthermore, as the Preamble to the 

Constitution proclaims, "We...do firmly establish this Constitution...for ourselves and our 

posterity," the State presupposes that society in a national state must be sustained across 

generations. It also remains true that procreation of children through sexual union between a man 

and a woman is the normally accepted and socially recognized means of sustaining society across 

generations in a nation state and, absent such means, it would be difficult to sustain society in a 

stable manner across generations. Furthermore, while the number of marriages decline and non-

marriage rates rise for both men and women, the fact that virtually all children born are children 

born in wedlock strongly supports the inference that, for opposite-sex couples seeking to form a 

family unit of “a married couple and their children,” the current legal marriage system is in fact a 

useful legal framework from the perspective of providing a stable environment for bearing a child. 

Accordingly, even if there are potentially other institutional designs, the Institutional Design itself 

— which contemplates “a married couple and their children” as a family unit— remains rational, 

and there continues to be rational justification for prescribing the specific requirements and 

effects of marriage in accordance with the Institutional Design, not only from the standpoint of the 



roles and responsibilities of spouses to each other, but also from the standpoint of parents to their 

children. It accordingly follows that interpreting “husband and wife” in the Provisions to mean a 

husband who is legally a man and a wife who is legally a woman has a rational basis in relation to 

the above-mentioned legislative purpose. Furthermore, the existence of these Provisions cannot 

possibly violate the Constitution because, without these Provisions, no one would be able to 

consummate marriage, a consequence that would violate Articles 13 and 24 of the Constitution. 

Accordingly, the Distinction under the Provisions has a rational basis appropriate to the nature of 

the matter at issue. 

C.  On the Appellants' Argument that Article 14, Paragraph 1 of the Constitution Requires 

Inclusion in the Legal Marriage System 

The Appellants argue that, in accordance with changes in social circumstances to date, same-sex 

couples are required under Article 14, Paragraph 1 of the Constitution to be included in the 

current legal marriage system. 

The legislative purpose of the Provisions is, however, to prescribe the specific requirements and 

effects of marriage, and the Provisions are intended to enable the use of the entire related legal 

framework concerning marital and parent-child relationships through a simple registration 

procedure. On the other hand, the overall framework for marital and parent-child relationships 

that the National Diet must envisage under Article 24, Paragraph 2 of the Constitution has been 

developed, under the Institutional Design, from 1947 to the present, through mutual interaction 

and influence of numerous and diverse related legal frameworks in both the private and public 

spheres. Such related legal frameworks vary in their degree of connectivity to the Institutional 

Design at issue, ranging from integral connection to no connection whatsoever. Given this, the 

establishment of a legal framework for a form of family that has newly received social recognition 

will inevitably require both comprehensive consideration by the National Diet of the consistency 

and appropriateness of each individual legal framework constituting the overall regulatory 

scheme, and selection and determination by the National Diet of the applicable institutional 

design based on reasonable discretionary judgment spanning multiple policy domains. 

Even if we only consider the Provisions, applying the same surname rule to “a married couple and 

their children” is a framework that is inseparable from the Institutional Design but there will be 

differing views on whether to extend this framework to same-sex personal unions for whom such 

issue would not arise and similarly with respect to rules on marriages between close relatives and 

other matters. Furthermore, for those whose gender identity matches their physical sex, physical 



sex is also an important aspect of a person's individual identity and accordingly the determination 

of the applicable legal framework must also take such factor into consideration. Indeed, legal 

framework in other countries adopt a variety of institutional designs. Accordingly, Article 24 of the 

Constitution cannot be understood to mean that, without awaiting a legislative choice by the 

National Diet, the legal framework governing families for same-sex couples must, inevitably and in 

a single determinate way, take exactly the same form as the legal marriage system established 

under the current Civil Code. 

That being so, if same-sex unions are included in the term “husband and wife” in the Provisions, 

which prescribe the requirements for marriage formation, that would inevitably and in a single 

determinate way result in the legal framework for family recognition of same-sex couples — which 

Article 24 of the Constitution has entrusted to the selection and determination of the National 

Diet — to be the current legal marriage system and be applied together with all related individual 

legal frameworks to such a union. Such an interpretation, however, cannot be adopted, and 

accordingly the above argument of the Appellants cannot be accepted. 

D.  On the Appellants' Argument that the Absence of a Legal Framework for Family Recognition 

of Same-Sex Couples Violates Article 14, Paragraph 1 of the Constitution 

a.  The Appellants argue that, following the change in social circumstances to date, the absence 

of a legal framework for family recognition of same-sex couples violates Article 14, Paragraph 1 of 

the Constitution. 

However, with respect to a legal framework entrusted to legislative discretion, its absence does 

not immediately constitute a violation of Article 14, Paragraph 1 of the Constitution. The absent 

legislation in this case, by its nature, does not give effect to a right guaranteed by the Constitution. 

Substantively, this involves consideration of the legal framework for a form of family that has 

newly received social recognition from the institutional design stage. In foreign countries, the 

legislative timing of a legal framework for family recognition of same-sex couples has varied from 

country to country and some have yet to establish such a framework. Accordingly, even assuming 

that the National Diet is failing to enact legislation of such nature and substance, such failure 

cannot, at this point in time, be said to immediately constitute a violation of Article 14, Paragraph 

1 of the Constitution. 

b.  The Appellants' argument may also be understood as seeking, in accordance with 

international efforts and recommendations, the establishment of a legal framework for family 

recognition of same-sex couples for the purpose of eliminating discrimination based on SOGI. 



The legal framework governing the family, however, is inherently intended to define the basic 

building block of society—and while the framework so established must be free from 

discrimination—eliminating discrimination is not the intrinsic purpose of the framework itself. 

From another perspective, when one considers measures to eliminate the public's lack of 

understanding of SOGI diversity, the establishment of a family-related legal framework is one such 

measure; however, enacting explicit anti-discrimination legislation would also be an option. 

Accordingly, Article 24, Paragraph 2 of the Constitution is to be interpreted as requiring the 

National Diet, considering the status of SOGI discrimination under the current social 

circumstances, to choose and select whether or not to establish a legal framework to eliminate 

discrimination and if so to what extent the substance of such legal framework should be identical 

to the current legal marriage system, including the institutional design thereof, through 

comprehensive consideration that reflects multiple perspectives and exercising reasonable 

discretionary judgment with a view to the overall regulation of marital and parent-child 

relationships. 

c.  Furthermore, the situation at the National Diet itself is not one in which there has been no 

legislative effort at all; questions have been raised at the National Diet, and while deliberations 

have not commenced, bills have been submitted several times. Where parliamentary deliberation 

has in fact been sought with respect to a matter constitutionally entrusted to legislative discretion, 

the Constitution is best understood as primarily requiring the National Diet, as the representative 

body of the people, to make the above selection and determination through comprehensive 

consideration that reflects multiple perspectives and based on reasonable discretionary judgment. 

If so, pending the outcome of such deliberation, it is not possible to regard the current situation as 

equivalent to one in which a constitutionally guaranteed right has not been given proper effect. 

In addition to the foregoing, with regard to the absence of a legal framework for family 

recognition of same-sex couples, the following circumstances can also be noted: (i) the absence of 

such legislation does not itself prevent same-sex couples from forming a union embodying the 

essence of marriage, and such unions are legally protected as de facto same-sex marriages; (ii) 

while it is not possible to have all related legal frameworks to apply at once through a simple 

registration procedure, it is possible to have each legal framework apply or be applied by analogy 

individually in accordance with the respective purpose of each such legal framework, and with 

respect to some of the fundamental and important legal effects of marriage — such as the duty of 

mutual support, the duty to share marital expenses, division of property upon divorce, and 

statutory inheritance share — such effects may be replicated by contract; (iii) while not equivalent 



to formal statutory recognition, municipalities in which approximately 93% of the population 

resides have introduced partnership systems, and efforts by many corporations to support the 

formation of families and child-rearing by same-sex couples on the same basis as for opposite-sex 

couples are gaining momentum; and (iv) persons whose gender identity does not align with their 

legally assigned sex can choose legal marriage after undergoing legal gender change under the 

Gender Handling Special Act. 

d.  Taking all of the above circumstances into consideration, and taking into account the 

legislative discretion granted to the legislature under Article 24, Paragraph 2 of the Constitution, it 

still remains difficult, on the whole, to go so far as to conclude that the Distinction arising from the 

absence of a family-related legal framework governing same-sex couples lacks rational basis 

appropriate to the nature of the matter at issue, and accordingly this court cannot conclude that 

there is a violation of Article 14, Paragraph 1 of the Constitution. 

E.  Summary 

As set out above, the Appellants' argument that the Distinction caused by the Provisions, or the 

absence of a legal framework for family recognition of same-sex couples, violates Article 14, 

Paragraph 1 of the Constitution cannot be accepted. 

 

(4)  Whether the Provisions Violate Article 24, Paragraph 2 of the Constitution (Issue (3)) 

(Section IV 3. of the Judgment) 

Since, as stated above, the selection and determination of the specific legislative measures to be 

taken in response to the requirements and guidelines of Article 24 of the Constitution are 

entrusted to the National Diet's consideration and judgment reflecting multiple perspectives, and 

where legal provisions defining the legal framework relating to marriage and family are found not 

to violate Article 24, Paragraph 1 and Article 14, Paragraph 1 of the Constitution, whether such 

provisions also conform to Article 24, Paragraph 2 is to be determined by examining the purpose 

of such legal framework and the impact of its adoption, and considering whether such provisions 

lack rational basis in light of individual dignity and the essential equality of the sexes to such an 

extent that one must conclude that the National Diet has exceeded the scope of its legislative 

discretion (see Supreme Court Case No. 1023 of 2014 (o), Full Bench Judgment of 
December 16, 2015, Minshū Vol. 69, No. 8, p. 2586). 

As set out in the discussions of Issue (1) and Issue (2), the Provisions do not violate Article 24, 



Paragraph 1 or Article 14, Paragraph 1 of the Constitution. Furthermore, even if the Provisions — 

which give concrete form to legal marriage between opposite-sex persons and prescribe its 

specific requirements and effects — do not encompass a legal framework for family recognition of 

same-sex couples, it cannot be said, under the circumstances described herein, that such 

Provisions inevitably lack rational basis in light of the requirements of individual dignity and the 

essential equality of the sexes, or that the National Diet has exceeded the scope of its legislative 

discretion. 

Accordingly, the Provisions do not violate Article 24, Paragraph 2 of the Constitution. 

 

(5)  Summary (Section IV 4. (3) of the Judgment) 

As set out in (2) through (4) above, this court cannot go so far as to conclude that the Provisions, 

or the absence of a legal framework for family recognition of same-sex couples violate Article 24, 

Paragraphs 1 and 2, or Article 14, Paragraph 1 of the Constitution as claimed by the Appellants. In 

particular, with respect to the National Diet, although deliberations have not commenced, bills 

have been submitted on several occasions and deliberation has been sought. Since deliberation on 

matters delegated to legislative discretion by the Constitution has been requested in the National 

Diet, the Constitution is properly interpreted as requiring the National Diet, after exhausting 

deliberation on the issues, to select and determine the legal framework for same-sex couples. 

Since the right to be treated under law in accordance with one's SOGI is an important legal interest 

closely connected to one's personal identity, persistence of the current situation will inevitably 

give rise to a constitutional issue under Articles 13 and 14, Paragraph 1 of the Constitution; 

however, at present, the matter should first be fully deliberated in the National Diet, and it cannot 

be said that the situation is such that the above legislative inaction should immediately be 

considered unlawful under the State Redress Act. 

Accordingly, the unlawfulness under the State Redress Act as claimed by the Appellants cannot be 

established. 

4. Conclusion 
For the foregoing reasons, the lower court's judgment dismissing all of the Appellants' claims is 

affirmed, and all appeals are hereby dismissed. 
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